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GOLF TOURNAMENT SCHEDULED FOR MAY 22, 1952 


The first Golf Tournament of the state Association will be held on Thursday 
afternoon, May 22, 1952, beginning at 1:00 p.m., which is the date preceding 
the Annual Meeting of the Association, according to Mr. Charles W. Lowder, 
Convention Chairman of the Kansas City, Kansas, Bar. 


Mr. Hugh Brownfield, 465 New Brotherhood Building, Kansas City, Kan- 
sas, is chairman of the Golf Committee and all who intend to play in this tourna- 
ment should send their entry to him on or before April 15. Mr. Brownfield re- 
quests that each entrant furnish him with his average score for 18 holes or what 
his handicap it, so that the tournament will be divided into various flights; also, 
who they wish to play with and whether they will need transportation to the 
golf course. 


It is planned to award various prizes in the different flights and the only ex- 
pense charged to each entrant will be a green fee of $1.00. 


The State Bar Golf Tournament will be held at Victory Hills Golf Course, 
which is located nine miles west of the business section of Kansas City, Kansas, 
and one mile north of Highway 24-40. This is an eighteen hole course with 
gtass greens, includes three water holes, is considered to be one of the finest 
courses in Greater Kansas City, and is a very enjoyable course to play. It is pos- 
sible to see the downtown section of Kansas City, Missouri, from this course. 


There are certain events set for noon the day of the Tournament but they 
should be over in time for the persons desiring to play in this Tournament and 
the Tournament should be over prior to the events set for the evening. 


The Tournament itself will be managed by the professional at Victory Hills, 
Buss Peelle, who is considered to be one of Kansas City’s outstanding profes- 
sional golfers, and who has had experience in handling tournaments. 
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IS THE STATE BAR ASSOCIATION MAKING PROGRESS?* 
By ELMER E. EUWER, President 
The Bar Association of the State of Kansas 


For many years the Association collected annual dues, held annual meetings, 
and to some extent carried out recommendations made in Committee reports at 
the annual meetings. The membership was sufficient so that with the dues col- 
lected we were able to carry out the Bar program, but the time came in the life of 
the organization when rising costs, without an increase in dues, depleted the treas- 
ury, and we found it necessary to make a forced drive to secure funds to carry 
on the work. 


During the administration of President Vance, a Public Relations Committee 
was appointed, and at the 1950 annual meeting, this Committee submitted a re- 
port and recommendations, directed to the officers and the Executive Council 
of the Bar, which report and rceommendations were comprehensive in their na- 
ture and outlined an active program for the Kansas Bar. This report was adopted, 
and before the motion was put for adoption, Judge Vance stated, “You know all 
of this is voluntary. It isn’t something you are going to have to do if you adopt 
these resolutions.” 


The first report of the Public Relations Committee contained six recommenda- 
tions, namely: 


1. That immediately there be a more strict observance of pleading periods by both 
bench and bar; that courts refuse to condone or acquiesce in dilatory or delaying 
practices and that they demand prompt trial and determination of all issues. 


2. The establishment of a permanent committee of this Association, with rotating 
terms, to make continuous study of ways and means of eliminating procedural de- 
lays and providing more prompt, efficient, and speedy justice. 


3. That a committee, consisting of one supreme court justice, two district court 
judges, and two lawyers, be appointed to detail a uniform formality and dignity 
of procedure for the district courts of Kansas; that the report of such committee be 
filed with the clerk of the district court of each county in the state on or before 
January 1, 1951, and that the same be recommended for adoption in each judicial 
district of Kansas, and for the lower courts thereof, insofar as applicable. 


4, That public relations be made a permanent department of this association; that 
a committee of twelve (12), exclusive of ex officio members, be appointed with 
staggered terms of one, two, and three years, to be in charge of and carry on the 
work of this department. 


5. That the Executive Council of the Bar Association of the State of Kansas be 
authorized and instructed to: 

a. Employ a trained and experienced public relations counsellor to assist and 
work under the direction of the Public Relations Committee of this Associa- 
tion. 

b. To employ a capable and qualified full-time secretary to perform, under the 
direction of the Executive Council, all such duties and responsibilities as are 
customarily reposed in such an official. 


6. That for the first year the public relations committee be authorized and en- 
couraged to raise the sum of $15,000.00 by voluntary subscription from the lawyers 


Pr eee delivered before the meeting of the Southwest Kansas Bar Association at Dodge City on December 
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of Kansas, and that in order to continue the work thereafter on an equitable basis, 
the Executive Council be authorized to take the necessary steps to raise the annual 
dues accordingly. 


The first recommendation was one that could only be effective when given 
proper observance by bench and Bar. 


The second recommendation has received attention under the leadership of 
T. M. Lillard and his Committee on Court Procedure, and that Committee was 
re-appointed for the present year, insofar as the members were willing to act. 


The third recommendation was carried out by rules being promulgated and 
recommended, which rules were filed with all Clerks of Court, but which have 
not met with state-wide reception. These rules have been amended under the 
present committee and filed with the Executive Secretary of our Association, and 
eliminate some of the controversial suggestions. Some members of the former 
Committee refused to accept re-appointment and some are serving reluctantly. 

The fourth recommendation was carried out by President Light, by appointing 
a Public Relations Committee with staggered terms of one, two and three years, 
and that Committee has been continued under my administration. 

The fifth recommendation was partially carried out last year by the Committee 
on Public Relations employing a Counsellor, and completed by the Executive 
Council this year, in the employment of an Executive Secretary. 

The sixth recommendation was partially carried out by voluntary subscriptions 
in the sum of $7,859.50. 

At the annual meeting in May, 1951, the Association again adopted a program 
for prompt and efficient administration of law and elimination of procedural de- 
lays; an active procedural improvement study; the general acceptance of Uniform 
Formality Rules; and an active committee on public relations and funds and 
organization to make it effective. 

The state organization was handicapped in carrying out the program last year 
by the death of our President, Judge Light, and upon his passing, the other elec- 
tive officers, together with the Executive Council, endeavored to carry out the 
program upon which Judge Light embarked. 


As President-Elect, I appointed a special committee on budget, Bar Journal, 
and full-time secretary, which committee was composed of Judge Wallace, as 
Chairman, Eldon Sloan, Leo Malloy, and J. Willard Haynes. This special com- 
mittee reported to the Executive Council in April, 1951, proposing an annual 
budget of $28,600.00, and for the balance of the year 1951, a budget of 
$12,750.00. 

This committee also recommended that the Bar Journal be made a monthly 
publication, with possible exceptions; that the Executive Secretary of the Asso- 
ciation be the editor of the Bar Journal; that suitable executive offices for the 
Association be opened; and that immediately all membership committees be 
activated for the current year in order that the program, including the employ- 
ment of an Executive Secretary and the publishing of a monthly Bar Journal, 
might be inaugurated immediately following the May convention. 


This report was received by your officers and the Executive Council, and it was 





240 The JOURNAL 


very evident that if this program was to be adopted, there would have to be an 
increase in dues, and following the constitutional procedure, the question of dues 
was published in the May Bar Journal and acted upon at the May, 1951, annual 
meeting. The proposed increase in dues, submitted by the Amendment, was to 
increase the annual dues 125%. The proposition carried by three votes. 


The officers and Executive Council were not in favor of making the Bar Jour- 
nal a monthly publication, nor, at the present time, of having the Executive 
Secretary be the editor of the Bar Journal. 

The officers and the Council were favorable to the selection of an Executive 
Secretary and suitable offices for the Association, and at the June meeting of the 
Council, a special committee, composed of Beryl R. Johnson, O. B. Eidson, and 
Philip E. Buzick, was appointed to interview applicants for the position of 
Executive Secretary, to select an office location, and to submit a proposed budget 
for the balance of the year 1951 and for the full year 1952. 


This Committee considered applications for an Executive Secretary, and ascer- 
tained the availability of office space, as well as drafting a budget; and on Sep- 
tember 15th, at a meeting of the Executive Council, they submitted their report. 


After due consideration by the Council, Mr. John W. Shuart was hired as 
Exceutive Secretary at an annual salary of $4,800.00 per year, and he assumed 
the duties of the office on the 1st day of October, 1951. 


The Committee also submitted information that office space was available in 


the Garlinghouse Building, in Topeka, Kansas, at an average rental of $67.50 per 
month, and submitted a budget in the sum of $26,175.50 for the year 1952, and 
in the sum of $8,389.50 for the balance of the year 1951, which report of this 
special committee was adopted by the Council. An itemization of this budget 
appears on pages 155 and 156 of the November, 1951, Bar Journal. 


There are approximately 1,968 lawyers admitted to practice in Kansas, and 
for the calendar year 1951, 1,525 lawyers have paid dues to the State Association. 
The total dues collected from the 1,525 members amounted to $13,709.00, and 
with the increased program which has been adopted by the Association and which 
the officers and Council are endeavoring to carry out, it requires a budget, as 
stated above, of $26,175.50. Our debts are paid and we should close the Calen- 
dar year with a balance of $1,396.59. 

In order to meet that budget, the Council felt that by raising the dues from 
66-2/3% to 100%, the required amount of money could be raised, and that 
plan has been adopted for the year 1952. A full membership will be $20.00; 
3rd year members—$15.00; 2nd year members—$10.00; 1st year members— 
$5.00; and student associates remains the same—$1.50 per year. 


We have sufficient funds to complete the current year of 1951, and it is up 
to the lawyers and members of the Bar of the State whether or not the program 
adopted succeeds or fails. There is a membership chairman in 82 counties of 
the state, and the member of the Executive Council in each district is ex officio 
chairman of the membership committee in each of the districts. If you have not 
already received your notice of dues, you will receive the same in the very near 
future, and you are urged to cooperate in the plan that has been adopted, and 
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send in your dues so that the Association may have the assurance of the financial 
backing to put into practice the program which has been adopted. 

To adopt and put into practice the full program recommended by the Asso- 
ciation cannot be accomplished at once. It is my belief that a gradual change- 
over will produce less friction and create less commotion. It is my further per- 
sonal experience that when the full program recommended to the Bar Associa- 
tion of this State is adopted, that it will require a great deal more time from 
your elected officers, working in conjunction with your Executive Secretary. 

Through the office of the Executive Secretary, you are now being furnished 
with the Kansas Bar Letter, a current information service, which is a step 
towards the establishment of a monthly Bar Journal. 

We have a progressive program, and the indulgence and cooperation of the 
Bar is solicited in making it successful and of benefit to the entire Bar of the 
State. 


WILLIAM D. VANCE 
President of the Bar Association of the State of Kansas 
May 28, 1949-May 27, 1950 


Judge W. D. Vance of the Twelfth Kansas Judicial District was taken sud- 
denly by death at his home city of Belleville on 5 January 1952. He served as 


President of the Bar Association of the State of Kansas at a time when its 
financial resources were almost depleted due to an unprecendented rise in costs 
which were not expected or foreseen. This required careful planning and 
prompt administrative action during the Summer of 1949 in order that the 
Association’s work could be continued until new revenues should become avail- 
able early in 1950 from a five-dollar per year increase in membership dues 
which was authorized by an amendment to the By-laws in May, 1949 when 
Judge Vance became President. 

His success in heading the first drive for voluntary contributions from resi- 
dent lawyer-members of the Association during his first few months as Presi- 
dent made possible the continuation of this publication on a solvent basis. To 
him should go the major credit of making possible annual budgeting of Bar 
Journal printing costs, thereby insuring a sound financial basis for Association 
funds. This was brought about through his effecitve leadership when the 
Executive Council required that all Journal printing be made under annual 
written contracts. 

Serving as President of a purely voluntary state bar association comprised of 
lawyers whose memberships are not enforced by any state law or regulation, 
Judge Vance was untiring in his efforts to improve its work and to bring about 
better relations with the public. In his “President’s Address,” he included these 
prophetic words: “The employment of a full time Executive Secretary, an 
expanded program of bar activities, is in the foreseeable future. Emphasis can 
pn be placed on public relations, unauthorized practice and continued legal 

ucation.” 
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KANSAS CONSTRUCTIVE SERVICE ACT OF 1951 


Epitor’s NOTE: The Southwest Kansas Bar Association approved committee recom- 
mendations concerning the 1951 amendments to the constructive service statute at its 
meeting in Dodge City on December 15, 1951. The committee which drafted and dis- 
cussed these recommendations consisted of Chairman Fred L. Conner, Great Bend, Bert J. 
Vance, Garden City, and Auburn G. Light, Liberal. As someone suggested at the meet- 
ing: “Until the state association takes definite action and until the new statute is con- 
strued by the courts, these recommendations should be used.” 


We have had some experience with the new constructive service act as have all 
of you who have been forced to quiet title after fully exploring all other possi- 
bilities. Perhaps we should explain how the Committee went about performing 
its assignment. Letters were written to 40 Kansas attorneys asking specific 
questions and requesting specific opinions. These attorneys, while not all of 
the competent title men, were selected by the committee because of a good meas- 
ure of competence in the field. We believe we had the recommendations of 
committees of all bar associations that have taken action. Mr. Randal C. Har- 
vey was so kind as to send the galley proof of his article, with forms, that will 
appear soon in the Kansas Judicial Council Bulletin. This wholesale solicitation 
of opinions rarely resulted in unanimous agreement. This report does not re- 
flect exclusively what we as individuals hope will finally be settled as sufficient 
by judicial determination, but it does reflect the consensus of opinion of what 
should be done reasonably to protect our clients in the immediate future. Your 
committee respectfully makes the following recommendations concerning Chap- 
ter 349, Laws of Kansas (1951): 


(1) The caption of the petition should list the names applicable to all 
known defendants and designate the unknown persons constituting known 
classes of defendants, both of which should be followed by the applicable 
statutory classes of unknown persons. 


(2) A defendant known to be dead should be named as a defendant and 
served by publication the same as if he might be living and the unknown 
heirs, etc., of such decedent should be made defendants as a class and 
served. The known heirs also should be made defendants and served in 
all instances where the action will adversely affect their rights. If death 
is not known or adequately proven, sue and serve as if the party is living 
and include the statutory classes of unknown persons who would be his 
successors in title. 


(3) If the “X Lumber Company” is a necessary defendant and there is no 
satisfactory proof whether an individual, partnership, or corporation is 
involved, list as known defendants “X Lumber Co. and all persons who 
are or were doing business as X Lumber Co.” and follow up with all statu- 
tory classes of unknown persons applicable to an individual, partnership 
and corporation. 


(4) The prior law made no provision for service of process upon some 
necessary defendants nor did it indicate how to designate such defendants. 
In similar situations under the new statute, follow the generally accepted 
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method of designating and serving such defendants under the prior law 
after making such adjustments in language as the new statute indicates. 


(5) It is not necessary to make defendants and serve all the statutory 
classes of unknown persons unless there is some apparent reason. For 
example, there is no reason to include the unknown officers, etc., of exist- 
ing, dissolved or dormant corporations if there is no possible corporate 
defendant. 


(6) The provision for obtaining service of process on unknown guardians 
and trustees of persons under legal disability should not be construed as 
requiring the appointment of a guardian ad litem in every case simply 
because some defendant might be under legal disability. The unknown 
guardians and trustees of persons under disability should be omitted en- 
tirely from the proceedings unless there is some apparent reason for in- 
cluding them. 


(7) The statutory form of the affidavit should be altered if the attorney 
makes the affidavit; paragraphs 2, 3 and 4 should have inserted “plaintiff 
and” before “affiant” and the word “he” in the last line of paragraph 4 
should be changed to “plaintiff and affiant” and the balance of the sen- 
tence should be grammatically corrected. 


(8) The reference to the statutory classes of unknown persons in para- 
graph 4 of the statutory form of affidavit is sufficient; the classes need not 
be specifically named. Classes of unknown persons, other than the statu- 
tory classes, should be specifically named in the affidavit. 


(9) The notice of suit should be directed to all of the known or unknown 
defendants and classes of defendants named and designated in the caption 
of the petition “and all other persons who are or may be concerned,” ex- 
cepting those defendants served with summons. A caption on the notice 
is not required, but it should contain the case number to identify the exact 
case in the records of the named court. The printed notice should indicate 
the attestation and seal of the Clerk of the Court. 


(10) The notice of suit should in comprehensive terms advise of the exact 
judgment requested. Real and personal property should be described in 
full whenever practicable. Long descriptions of real estate may be short- 
ened, but the notice should at least contain the approximate size and lo- 
cation of the land and refer to the plaintiff's petition for a more particular 
description. We should not take advantage of statutory permission to 
describe the property in the notice solely by reference to the petition. 
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APPROACH TO PRICE AND WAGE CONTROLS 
By MARION BEATTY, Topeka 





Formerly First Assistant Regional Counsel, Office of Price Stabilization 
At present, Legal Division, Regional Wage Stabilization Board 


Let me warn you that there is nothing particularly interesting about price and 
wage controls. Almost any divorce suit will contain facts with greater enter- 
tainment value than this article, but if your client asks you for a solution to his 
price or wage problem this article will save hours of your time in approaching 
its solution. 

This article will not answer all your questions, relatively few of them. There 
are now approximately 600 price regulations, supplements and amendments, 
19 wage regulations and many more interpretations. To answer even the im- 
portant questions would require many volumes the size of this bar journal. 


THE FREEZE ORDER 


Let us skip any talk about the dangers of inflation, the theories of direct con- 
trols as opposed to indirect controls, and go directly to the price and wage con- 
trol program as we have it today. For the second time in a decade Congress 
has enacted emergency controls over prices, wages, salaries, and practically all 
forms of compensation in the passage of the Defense Production Act of 1950. 
Then, on January 25, 1951, the Economic Stabilization Administrator issued 
the freeze order freezing all prices, wages, etc., at their then level. 


“THAWING” REGULATIONS 


It was recognized at the time that adjustments of inequities would be a ne- 
cessity and that modifications would have to be made in the freeze order from 
time to time. Since that date all of the regulations mentioned above have been 
issued to give the necessary elasticity to the program. As a result the term 
“freeze” is no longer applicable. The term “stabilization” is more apropos. But 
keep this in mind. The freeze was comprehensive and your client’s prices or 
wages have been unfrozen only to the extent provided by thawing regulations, 
and no more. 

It has been the policy of the agencies administering these controls to impose 
as few burdens upon industry as possible, and in the wage field employer-em- 
ployee relations have not been disrupted greatly except when rates bump against 
wage ceilings. For example, the employer may continue to follow his customary 
practices in collective bargaining, hiring, promotions, transfers, advancements 
for merit or length-of-service, etc., within limits. & 
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The Act provides that it may not be used to compel changes in business prac- 
tices, cost practices or methods, or means or aids to distribution, established in 
any industry, except where such action is affirmatively found by the President 
to be necessary to prevent circumvention. 








In the price field, however, price regulations in times of inflation naturally 
have their impact upon every step from the producer to the consumer. You 
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understand, of course, that these government agencies do not increase prices or 
wages. The seller or the employer does that. The controls merely place ceilings 
above which the seller or employer may not go. 


COVERAGE AND JURISDICTION 


The controls imposed by the Defense Production Act of 1950 and its amend- 
ments apply to all businesses whether in inter-state commerce or not, except 
those exempted by the Act or subsequent regulations. Authority of The Con- 
gress to legislate under its war powers in this broad field has been tested and 
verified in cases arising in World War II and earlier. 

Price regulations apply to all prices, and wage regulations apply to all forms 
of employee compensation, contracts and collective bargaining agreements to 
the contrary notwithstanding. 

There is only one price agency and that is the Office of Price Stabilization. 
There are a number of field offices for OPS and in this area you may obtain 
price information at the regional office in Kansas City or in the district office 
at Wichita. 

In the wage control field, jurisdiction is divided among several agencies. The 
salaries of any employee employed in a bona fide executive, administrative, or 
professional capacity or in the capacity of an outside salesman (except any 
organized by a labor union) fall under the jurisdiction of the Salary Stabiliza- 
tion Board, Washington, D. C. There is also a Construction Industry Stabiliza- 
tion Commission that sets rates for on-the-site laborers and mechanics, and a 
Railroad-Airline Wage Board for handling wage problems in these fields. All 
other wages and salaries fall under the jurisdiction of the Wage Stabilization 
Board with its offices in Washington, D. C., and fourteen regional offices, in- 
cluding one at Kansas City. 

The public’s point of contact in this area for wage and salary information is 
the Wage and Hour Division, Department of Labor, 911 Walnut, Kansas City, 
Mo. Petitions for wage adjustments should also be filed there. 


EXEMPTIONS 


The principal exemptions from price control provided by the basic law and 
subsequent regulations are raw agricultural products when selling below parity, 
most professions, educational services, and the businesses of publishers, radio 
Stations, motion pictures, common carriers, public utilities, insurance, barbers, 
beauticians, and many others. (See Section 402E of DPA and Price-GOR 14). 
The only exemptions from wage controls are lawyers, doctors (under most 
conditions), barbers and beauticians, and it is probable that by the time this 
article is published businesses employing four or fewer employees will be ex- 
empt. 


TERMINOLOGY 
There are certain definitions that should be understood for the sake of term- 
inology. 
The “freeze date” is January 25, 1951, when all wages and prices were frozen 
at their then level. 
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“Base date” is usually an earlier date taken more or less as normal for figur- 
ing price and wage increases. 

“General increases in wages” must be distinguished from “merit or length- 
of-service increases” given to old employees because of increased proficiency 
or length of service. 

Many regulations contain definitions of other terms. 


HOW TO START 


Unless your price or wage problem is a simple one, you will encounter con- 
siderable difficulty in approaching the wilderness of price and wage regulations. 
Even with the best tools, the best reference material available, you run some 
risk of not having found all the “law” that bears on your subject. Neither OPS 
nor WSB provide any compilation of all regulations, amendments, orders and 
interpretations nor any index to them for public use, although you may obtain 
copies of individual regulations from either agency. It will be time well spent 
to contact the nearest field office, state your problem and ask to be guided to all 
pertinent regulations. 


You may well rely on the established services such as Prentice-Hall, Com- 
merce Clearing House or Bureau of National Affairs. In my opinion the first 
two are excellent and the third is good, and all of them are fairly well indexed. 
Prentice-Hall also publishes a digest of both kinds of regulations for quick 
reading. Their price control digest service contains a checklist of products, ser- 
vices and industries under price control and also a checklist of products, services 
and industries exempt from price control which can be very helpful in prevent- 
ing oversights. There also may be obtained from the Superintendent of Docu- 
ments, Washington, D. C., a booklet entitled “Abstracts of Defense Regulations 
Issued Pursuant to the Defense Production Act” for the price of 55 cents. It 
contains a list of all regulations, very brief digests, title, date of issuance, and 
amendments but does not contain the text. Another tip is this, the trade associa- 
tion to which your client belongs will probably have price and wage directives 
analyzed for that trade. 

By writing to the Regional Informational Officer, OPS, 112 W. 9th Street, 
Kansas City, Mo., you may be put on a mailing list of “OPS Summary of Orders” 
which is a compilation of summaries of all their regulations with weekly sup- 
plements. 

Both agencies publish procedural regulations covering the procedure to be 
followed in making reports, applications for adjustments, appeals, and such. 

A word about forms will save you time. OPS supplies approximatley 100 
forms for various purposes. When making application for price adjustments, 
reports, etc., the forms are practically indispensable. WSB has only about five. 
You use a form for requesting an official ruling on any given fact situation, 
another one for filing an application for permission to make wage adjustments 
in excess of those ordinarily permitted, etc. 


PRICE REGULATIONS 


This article cannot deal with all price regulations, nor even digest all of 
them. The best that can be done here is to digest those price regulations cover- 
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ing the larger segments of business. These also will serve as examples of the 
formulas employed to establish prices. 

Some of these regulations provide a price formula for a broad field of prod- 
ucts or industries, some cut across many fields. More than 100 of them are 
tailor-made for a particular product or industry and it is the policy of OPS to 
tailor their directives more as time and staff permits. Some are dollar and cents 
ceilings, some are base prices plus certain additions, some are freezes as of a 
given date, some are roll-backs, etc. 

Some of the formulas for determination of price ceilings require more than 
school boy arithmetic. They may require the combined efforts of the business 
man who understands the business problem involved and the services of an ac- 
countant. If your client has accurate records of past prices and costs you will 
be aided considerably. If he doesn’t have these records you may not be able 
to prove his entitlements. 


EXAMPLES OF SCOPE OF PRICE REGULATIONS 


After you have found the principal price regulation applicable to your prod- 
uct, service or business, make sure you have all amendments and supplements 
thereto which may have a bearing thereon. For example, if your client is one 
of the 75,000 manufacturers in America affected by Ceiling Price Regulation 
22, you must explore at least 41 amendments thereto and 20 supplementary 
regulations (as of this writing). 

This basic regulation allows manufacturers covered by it to price their prod- 
ucts by starting with a base price, charged during a certain pre-Korean base 
period, and adding thereto their actual increased costs since that date. Orig- 
inally they could add their costs up to December 31, 1950, or to March 15, 
1951, but by virtue of the Capehart Amendment to the Act they may now add 
their increased costs up to July 26, 1951. General Overriding Regulation 20 
and Supplementary Regulations 17 and 18 to Ceiling Price Regulation 22 in- 
dicate how various manufacturers may take advantage of the Capehart Amend- 
ment. 

If your client imports or exports, or ships into U. S. territories, he probably 
will be affected by regulations on those subjects. Also, there may be some of the 
general overriding regulations (GOR) that affect him, such as those dealing 
with sales to the Government, and certain exemptions or some of the supple- 
mentary regulations to the general freeze order (GCPR, SR) such as those that 
permit sales at “fair trade” prices, special rules for introductory offers, etc. This 
exemplifies the kind of search that you must make. 

Your client may be a manufacturer covered by CPR 30, which sets up ceil- 
ing prices for a wide range of machinery and related items, including installa- 
tion and erection thereof; or CPR 42 for shoe manufacturers; or CPR 45 for 
apparel manufacturers. If so, you must search through the directives relevant to 
this field. 

Take the subject of automobiles for example. If your client deals in auto- 
mobiles he may be affected by the following: CPR 1 Automobile Manufac- 
turers, CPR 83 New Automobiles, CPR 94 Used Automobiles, CPR 30 Manu- 
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facture of Automotive Equipment and Parts. CPR 34 concerns ceiling prices 
for automotive repairs, as well as a myriad of other services. 

Perhaps half a million service establishments have their charges limited by 
CPR 34, the service regulation. It covers cleaning establishments, shoe repair 
shops, tailors, parking lots, and numerous other personal and industrial trades 
and recreational facilities. 

Now, let’s assume your client is a retailer. The basic regulation controlling 
his prices may be CPR 7 which sets up percentage margins for various cate- 
gories of commodities sold at retail. Or it may be CPR 14 or 15, which divide 
retail grocery stores into groups and fixes percentage mark-ups which represent 
the highest mark-up over cost that grocers can use in pricing dry groceries and 
perishables. CPR 11 allows restaurants and public eating places to adjust their 
food and drink menu prices to reflect actual increases in food costs, but pro- 
hibits any increases in pre-Korean margins. CPR 13 aims to relieve the price 
difficulties of gasoline dealers who were selling at abnormally low prices when 
the freeze order (GCPR) was promulgated. CPR 25 establishes fixed dollar 
and cents ceiling prices on retail sales of beef cuts. CPR 78 establishes basic pro- 
visions for use along with subsequent tailored alcoholic beverages regulations. 

The mere fact that your client is a retailer covered specifically by one of the 
retailers’ regulations is no assurance that he may not be affected by other regu- 
lations. You have to search the record. 

Many wholesalers will likewise find regulations tailored for their businesses. 
For example, CPR 14 for wholesalers of dry groceries and perishables; CPR 17 
setting up procedures that wholesalers of petroleum products may follow to 
obtain price relief; CPR 23 providing maximum prices which slaughterers may 
pay for live cattle; CPR 24 fixing dollar and cents ceilings on wholesale beef 
cuts by grade and zone; CPR 72 establishing the same for pork cuts; CPR 31 
providing pricing formulas for importers, wholesalers, and retailers of imported 
commodities; and so on into many fields, even including processed feathers, 
scrap, skins, ice, potash and so on into the labyrinth of American business. 


WAGE REGULATIONS 


As of the present time wages may be increased over what they were prior to 
Korea. Each of the 19 wage regulations deals with clearly defined subjects and 
most of them provide a formula by which wages or other compensation may be 
adjusted upward under given circumstances. Some of them are self-administer- 
ing regulations, i.e, you may make the increases without any specific prior 
approval of WSB. The others require a petition to the Board and specific ap- 
prvoal before the increases may be given. 

It must be kept in mind that wage regulations deal with average rates of pay 
for groups of employees rather than hikes for individuals. For example, the 
regulations do not tell you whether it is permissible to raise John Doe’s wages 
$10.00 a week. It deals with permissible increases for the group or “appropriate 
employee unit” of which he is a member. Whether he may have a $10.00 in- 
crease depends upon the formula and how much the employer has used in giv- 
ing increases to other members of the group. The employer is allowed con- 
siderable discretion in using his allowables as he chooses within the groups. 
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WAGE REGULATIONS 1—19 


Following is a brief digest of each of the 19 wage regulations issued to date 
since the original overall freeze order of January 26, 1951. For a comprehensive 
view of the regulations you must consult the text and the interpretations there- 
under. 

Reg. 1 defines “increases in wages, salaries or other compensation” as in- 
cluding “increases in all forms of remuneration to employees by their employers 
for personal services, including, but not limited to, vacation, holiday payments, 
night shift and other bonuses, incentive payments, year-end bonuses, employer 
contributions to or payments of insurance or welfare benefits, employer con- 
tributions to a pension fund or annuity, payments in kind, and premium over- 
time practices and rates.” 

Reg. 2 approves increases agreed to on or before January 25, 1951, but 
which did not go into effect until February 9, 1951. If they went into effect at 
a later date they require prior Board approval. 


Reg. 3 provides that increases to bring wages into compliance with the Fair 
Labor Standards Act of 1938 and its amendments, and such other minimum 
wage statutes are permissible without specific prior Board approval. 

Reg. 4 provides that increases to non-federal government employees may 
be made without prior Board approval, but that such agencies are expected to 
conform to national wage stabilization policy. WSB reserves the right to re- 
view, modify or revoke. 


Reg. 5. This regulation is designed to permit normal advancements in the 
rates of pay of individual employees because of merit or length-of-service, pro- 
motions or transfers to higher paid jobs, and it also deals with new or changed 
jobs, hiring of new employees, and the like. 


Increases for merit or length-of-service may be made annually apart from, 
and in addition to, all other permissible increases. The increases permitted under 
this regulation must be bona fide individual increases for the purposes dealt with 
in the regulation and they cannot be general increases under the guise of in- 
dividual increases. 


In jobs with definite rate ranges, merit and length-of-service increases may 
be made without prior Board approval in accordance with the following op- 
tions: 


(i) If an employer had such a past practice of making individual advancements in 
1950, he may continue to follow his 1950 practice. A given group of em- 
ployees is limited to the same percentage of increase as was given to that group 
in 1950. 


(ii) Or, an employer may give individual increases totalling 6% of the aggregate 
straight time rates for the group. 


(iii) Or, if an employer had an established written rate range plan in operation on 
January 25, 1951, containing a schedule of minimum and maximum rates he 
may continue to follow his plan. 

For employers who do not have rate ranges the regulation deals with their 
methods of advancements under the subject of “Personal or Random Rates.” 
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Personal or random rates may be increased for merit and length-of-service but 
total increases in the group may not exceed the employer’s 1950 experience, or 
6%, his choice. The maximum to any one employee in the calendar year is 
10% and to the top employee is 5 %. 


No increases may be given under this regulation where the employer had 
what is known in industrial relations parlance as “single rates.” Bona fide pro- 
motions or transfers to higher pay jobs may be made in rates of pay in accord- 
ance with the skills and responsibilities required. Apprentices may be advanced 
in accordance with programs recognized by the Bureau of Apprenticeship, 
U. S. Department of Labor, or recognized state agency. New employees may 
be hired into established rate ranges or classifications at minimum rates. Those 
with exceptional ability may be hired at higher rates, but in no event above the 
maximum of the range. Rates for new or changed jobs may be established in 
accordance with principles in effect on January 25, 1951, but the rates must 
bear some logical relation to the rates paid in the most nearly comparable jobs. 
Slight or inconsequential changes in job content will not justify increases. 


Reg. 6 provides a “catch-up” formula for those wages and salaries that failed 
to keep pace with the upward trend and the cost of living between the outbreak 
of the Korean War and the freeze date. January 15, 1950, is taken as a rela- 
tively normal base pay period date from which calculations are to be made. 
The regulation permits a 10% increase in wage and salary levels and other 


compensations since the base date period. Increases under this regulation need 
not be uniform but may be distributed throughout the group or employee unit 
as the employer sees fit. The regulation is self-administering and by recent 
amendment requires no reports of actions taken thereunder. 


Reg. 7 provides that religious, charitable and educational institutions which 
are exempt from Federal income taxes (under Section 101 (5) and (6) of the 
Internal Revenue Code) may adjust compensation of their employees without 
prior approval of the WSB. But this does not apply to their business enter- 
prises if the enterprises are not so exempt. 


Reg. 8 permits certain cost-of-living increases to be made. “Cost-of-living 
provisions” means provisions in a collective bargaining agreement or wage plan 
with a defined relation to some acceptable index. The regulation authorizes: 
(1) the continued operation of escalator clauses in effect on or before January 
25, 1951, (2) the adoption of new escalator clauses after January 25, 1951, 
and (3) wage increases based on increases in the cost-of-living, not more often 
than every six months, even though no definite cost-of-living plan has been 
put into operation. According to the Consumers’ Price Index the cost of living 
has risen 4.2% between January 15, 1951, and December 15, 1951. Apply- 
ing this regulation an employer, who has not exceeded the allowables under 
other regulations, may increase wages of all of his employees 4.2%. 


Reg. 9. The purpose of this regulation is to provide procedures for obtaining 
approval of rates of wages, salaries and other compensation for new plants, 
enterprises and other employment units. In so far as practicable, these pro- 
cedures preserve existing practices. A new plant is one commencing production 
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after January 25, 1951, and in which there is a change in materials produced 
or services rendered. 

Reg. 10 allows general increases in wages to “follow the leader” where there 
is a tandem relationship between the compensation given the unit and some 
other unit where there has been a well established and consistently maintained 
practice to follow the other unit. The other unit may be in the same company 
or another. 


Reg. 11. The purpose of this regulation is to allow increases for agricultural 
labor up to 10% over the corresponding season of 1950 or up to 95 cents per 
hour or the equivalent. ; 

Reg. 12 establishes a separate commission to administer wage stabilization 
in the building and consrtuction industry. 

Reg. 13 provides that certain fringe benefits may be obtained or increased 
if they do not exceed prevailing industry or area practice as to amount or type. 
Fringe benefits covered by the regulation, for the present, are limited to paid 
vacations, paid holidays, premium pay relative to days and hours of work, shift 
differentials and call-in pay. No policy on other fringe benefits as yet. Requires 
Board approval. 


Reg. 14 authorizes continuance of customary bonus practices, subject to lim- 
itations, without prior Board approval. Generally, it permits payments which 
are customarily made once or twice a year such as a profit sharing bonus or a 
Christmas bonus. It does not apply to bonuses computed more frequently than 
every three months or which are directly related to number of hours worked or 
units produced or sold by the particular employee or to contractual bonuses. 

Reg. 15 is designed to permit certain adjustments in incentive or price rates 
required by changes in production methods, such as those that may come with 
plant conversion. Not intended to raise general level of incentive or piece rates 
as such. 

Reg. 16 deals with exemptions for Puerto Rico and the Virgin Islands. 

Reg. 17. This regulation provides that the WSB will entertain petitions for 
wage and salary increases in order to correct inter-plant inequities. When apply- 
ing for adjustments under this regulation it is incumbent that you show that the 
petitioner’s rates are under prevailing rates for the industry and area. 


Reg. 18. This regulation provides that the WSB will act upon petitions to 
eliminate intra-plant inequities. It also provides that any plan for smoothing 
out intra-plant inequities should not result in average over all increases of more 
than 1%. The regulation also sets out criteria for the kind of supporting evi- 
dence that a petition should contain. 

Reg. 19. This regulation provides a policy to govern the establishment of 
new plans and the amendment of existing plans providing for certain health 
and welfare benefits. The benefits are: temporary disability, hospital expense, 
surgical expense, in-hospital medical expense, and death benefits on a group 
term basis. 

Of all the wage regulations discussed above, the following are self-adminis- 
tering for the most part, ie., the employer may act under them without any 
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specific prior approval of the WSB, and he need not make reports of his actions: 
Regulations 2, 3, 4, 5, 6, 7, 8, 11, 14 and 15. There are some exceptions ex- 
plained in the regulations. Increases in excess of those allowed thereunder and 
all other kinds of increases require a petition to and approval by the WSB. 


PRICE VIOLATIONS—ENFORCEMENT 


There are sellers who sell in excess of ceiling prices in ignorance of or with- 
out regard to price controls. If one should approach you and ask how to get 
himself right with the Government, it is suggested that you determine first 
which price regulations are applicable to his business and with his aid, and 
perhaps with the aid of his accountant, make a determination of the proper 
price. He should immediately desist from selling in excess thereof. Present his 
problem to OPS and make application for modification of his ceiling price, if 
he cannot otherwise operate profitably. 

The principal method of enforcement used by OPS is the filing of injunc- 
tions in Federal Courts to prohibit further selling above ceiling price and actions 
for triple damages for sales made above ceilings. The Government may also 
bring a criminal action for violation of the regulation, prosecution for criminal 
conspiracies or criminal prosecution for filing of false claims and false state- 
ments with the Government, assuming that the facts justify one or more of 
these actions. OPS offices in this area have filed a number of injunctions in 
Federal Courts, some actions for triple damages, and some criminal prosecu- 
tions for violations of the regulations. 


WAGE VIOLATIONS—ENFORCEMENT 


You will find employers who have made wage increases in ignorance of or 
without regard to wage regulations. If you are consulted it is suggested that 
you determine first whether the increases can be justified under the self-admin- 
istering provisions of wage regulations at the time that the increases were put 
into effect. If they can be so justified, the employer is in the clear. 

If they cannot be justified, the employer is in violation and you should take 
steps to get him into compliance. The usual course will be to file a petition 
with the Wage Stabilization Board, setting forth the increases and attempting 
to justify them on any reasonable basis. The Board will consider the increases 
on their merits. ; 

Most of the same methods of enforcement are open to the Government as in 
the case of violations for price regulations discussed above, except that there 
is no provision for triple damages on overpayments and there is in existence an 
enforcement commission for hearing the Government’s complaints for wage 
overpayments. This commission, after hearing, may determine that certain 
amounts of wage payments, up to and including all wage payments made, may 
be disallowed as business expense for income tax purposes. This can be ex- 
tremely severe! Another sanction can be the depriving of the employer of cer- 
tain Production Board priorities. The Wage Stabilization Board in this area has 
not been vicious in this respect and so far there have been a number of actions 
brought before the enforcement commission but no actions have been filed 
in Federal Courts. 
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TREATY LAW—A THREAT TO AMERICAN RIGHTS* 


By FRANK E. HOLMAN, Seattle, Washington 


Past President, American Bar Association 


EpiTor’s NOTE: Mr. Holman’s consent to the publication of this address was requested 
and received by Harold R. Fatzer, Attorney General of Kansas. 


Since the establishment of our government under the principles set forth in 
the Constitution and the Bill of Rights, Americans through their duly elected 
representatives in Congress and in the several State Legislatures, have made 
their own laws without foreign direction or interference. They have been justly 
proud of this right to govern themselves. Now a new procedure is developing 
whereby Americans may find themselves governed by laws not made by their 
elected representatives in Congress or in the State Legislatures of the several 
states, but by United Nations Committees and Commissions composed of 
foreigners who do not understand our concept of individual rights and free- 
doms or the American form of government. It is the story of this development 
of which I shall speak today. 


Ordinarily and until the organization of the United Nations not only the 
average citizen but most lawyers took very little interest in treaties between 
the United States and foreign countries. Either we viewed treaty-making as the 
sole business of the State Department, the President and the Senate, or we as- 
sumed that these international engagements could not result in any substantial 
infringement of our individual rights as citizens and could not possibly result 
in changing or destroying the American form of government or its system of 
free enterprise. But Article VI of the Constitution provides that: 


“... All Treaties. . . shall be the supreme Law of the Land. . . any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding.” 


When I stated in a speech three years ago before the State Bar of California 
that an International Commission, headed by Mrs. Roosevelt—all the other 
members of which were foreigners, including three Russians, was engaged in 
formulating a so-called “Bill of Rights” program to be ratified by the United 
States Senate which would affect domestic law and basic rights (both political 
and economic), and supersede state constitutions, state legislative enactments 
and any existing federal legislation on the same subject, this statement was re- 
ceived in many quarters as that of an “alarmist.” It seemed clear to me at that 
time, and it has since been confirmed by several court decisions (of which I 
shall speak later), that we were approaching a new development in law making 
whereby through “treaty law” the normal legislative processes in this country, 
both of the Congress and of our State Legislatures, were to be by-passed by 
international agreements ratified as treaties and that through such treaties the 
established law in the United States and in every state would be changed or 
nullified wihout the people generally knowing anything about it. 


1950" address delivered before the National Association of Attorneys General, Olympia, Washington, August 7, 
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When the United Nations was organized in San Francisco in 1945, there 
was included in the Charter (Article 2, sub-paragraph 7) a proviso as follows: 
“Nothing contained in the present Charter shall authorize the United Nations to 
intervene in matters which are essentially within the domestic jurisdiction of any 


state or shall require the members to submit such matters to settlement under the 
present Charter. 


You will note that this is a specific provision and that under it nothing con- 
tained in the Charter should be construed as authorizing any interference by 
the United Nations or its agencies in the domestic affairs of a member state— 
hence, in the domestic law of a member state. Without such a proviso the 
Charter would certainly not have been approved by the American people or 
ratified by the United States Senate, and it would not in all probability have 
been approved by many of the other important countries of the world. 


I recognize that the Charter (Article 62, paragraph 2) contains broad lan- 
guage empowering the Economic and Social Council “to make recommenda- 
tions for the purpose of promoting respect for, and observance of, human rights 
and fundamental freedoms for all.” But one would suppose that this general 
language would be controlled and limited by the specific language of the pro- 
viso already mentioned, and that neither the Economic and Social Council nor 
any other agency of the United Nations wuold be empowered by the general 
language, through a so-called International “Bill of Rights” program or other- 
wise, to make domestic law for the people of the United States or to nullify 
domestic law as already established in the United States and in the several states 
by our normal legislative and judicial processes. 


However, events have disclosed that the United Nations and its agencies have 
paid little attention to the proviso regarding non-interference in domestic mat- 
ters. Early in 1947 Mrs. Roosevelt’s Commission on Human Rights announced 
that it proposed to draft two documents—a Declaration on Human Rights and 
a Covenant on Human Rights—the latter to be ratified as a treaty. The pro- 
posed Covenant was to be held in abeyance until the Declaration went through 
a series of revisions. Neither the American Press nor the Public knew much 
about it. Our so-called bi-partisan foreign policy was chiefly responsible in pre- 
venting the American public from being advised. The Human Rights Com- 
mission held its final meetings to formulate the Declaration in Paris during 
December, 1948, and there were redrafts and revisions from day to day. By 
the time each revision became available in this country for study and considera- 
tion, further revisions and amendments had occurred in Paris. Thus, when the 
Declaration was passed December, 1948, in Paris there was no copy of the final 
draft available in this country for study or comment by the Press or by responsi- 
ble non-government organizations. Not even the State Department of our own 
government had a final copy in this country before approval by the General 
Assembly of a document which, as to our basic American rights is dangerous 
and ambiguous and the latter portion of which proposes a collectivist concept of 
government for all the peoples of the world, including ourselves. 


In the dying hours of the same session of the General Assembly in Paris in 
December, 1948, there was also adopted a document known as the “Genocide 
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Convention.” There was little or no publicity given it by the State Department. 
On June 16, 1949, it was submitted by the President to the U. S. Senate for 
ratification but has not yet come before the Senate for a vote. At a hearing in 
January, 1950, before a sub-Committee of the Senate Foreign Relations Com- 
mittee, members of the American Bar Association Committee on Peace and Law 
Through the United Nations appeared and submitted reasons and arguments 
against its ratification, pointing out the serious loop-holes in its content and also 
the failure of its language to include “genocide” committed by governments— 
as for example, the liquidation of political groups in Russia and Russian satel- 
lite countries. It was also pointed out that the document is so badly drawn as 
to endanger American basic rights. 


It should be kept in mind that in nearly all nations except the United States, 
even after the ratification of a treaty, each government may decide when and to 
what extent, if at all, it is ready to implement the treaty by the passage of na- 
tional legislation even though the signatories have agreed generally to enact 
such legislation. We are the only important country (except to some extent 
France and Mexico) that faces the peculiar legal situation that when a treaty 
is ratified by our Constitutional process, to-wit: by our Senate, its provisions 
become a part of the supreme law of the land without either state or national 
legislation. As already pointed out, Article VI of the Constitution provides that 
a treaty when ratified becomes the “Supreme Law of the Land”—“any Thing in 
the Constitution or Laws of any State to the contrary notwithstanding.” In this 
very fundamental respect our Constitution is unique. Unfortunately, those in 


charge of attempting to “sell” the United Nations, “Human Rights” program, 
including the Genocide Convention, to the American people have chosen to 
disregard this distinction. 


In passing it should be pointed out that the Genocide Convention carries a 
provision for the extradition of American citizens. Under such a treaty, if rati- 
fied, an American citizen may be tried outside the United States and our Con- 
stitutional trial procedures and Bill of Rights by-passed because the treaty be- 
comes the “Supreme Law of the Land.” See Charlton v. Kelly, 229 U. S. 447, 
and Valentine v. United States, 299 U. S. 5. 


The State Department officials persist in discussing treaty obligations as: 
though the effect of a treaty were the same in America as in other countries. 
They undertake to “clinch” their position by pointing out that certain proposed 
treaties, like the Genocide Convention, contain a provision binding the parties 
“to enact in accordance with their respective constitutions, necessary legislation 
to give effect to the treaty,” and they argue that this leaves each signatory nation 
free to put the treaty provisions in effect or not as each country may determine. 
Such a clause does not and cannot operate that way in the United States. The 
position taken by certain lawyers in the State Department with respect to this 
matter is legally fallacious because no such treaty provision can unwrite the 
self-executing effect of Article VI of our Constitution, under which no legisla- 
tion is necessary to put a treaty into effect. 


Hence, if an international agreement like the Genocide Convention (or the 
Covenant on Human Rights, of which I shall speak in a moment) is ratified 
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as a treaty it will supersede every city ordinance, every county ordinance, every 
state law and every state constitution as well as every federal statute on the 
same subject. This has been specifically decided in such a recent case as the 
California alien land case (Fujii v. State of California, 217 Pac. 2d 481). See 
also Perez v. Lippold, 198 Pac. 2d 17, in which case the Supreme Court of 
California overruled the long established law in that state against mixed mar- 
riages. 

To clarify the matter, I will discuss the Fujii case. In this case the District 
Court of Appeals of California held that the provisions of a treaty, to-wit: the 
United Nations Charter, without any legislative action by the Congress or the 
State Legislature immediately became law in California and nullified the Cali- 
fornia statute and long years of California judicial decisions, with respect to the 
disability of aliens to own land. It held that a Japenese alien may now own land 
because the Charter states in general terms there shall be no distinction any 
longer between the races of the world. This decision leaves Russia or Com- 
munist China free to furnish their nationals with funds to buy strategic prop- 
erty up and down our Pacific Coast wherever they can find a willing seller. It 
means much more than this—it means that our right to self-government, both 
state and national, and our right to determine for ourselves what kind of law 
we want to live under can be nullified whenever the President and two-thirds 
of the members of the Senate at any time approve a treaty on a particular sub- 
ject, and this doctrine applies to our freedom of speech and of press as well as 
to our other basic rights. 


To further illustrate the dangers involved in these international attempts 
to lay out a program for “Human Rights” I want now to indicate to you in 
detail what is actually transpiring with respect to our basic right of freedom 
of speech and freedom of press. 


In the first place Mrs. Roosevelt’s Human Rights Commission incorporated 
nothing in the Covenant on Human Rights covering freedom of speech and 
freedom of press, but two other Commissions of the United Nations had been 
struggling with drafting a proposed international code of freedom of speech 
and freedom of information (freedom of the press) in an attempt to work out 


(a) An international news gathering treaty, and 
(b) An international freedom of information treaty. 


A draft of the so-called “news gathering” convention was released early in the 
Summer of 1950 as a kind of code of international ethics for the gathering and 
transmission of news. But no success was achieved in drawing an independent 
convention on freedom of information and consequently this matter was re- 
ferred to the Human Rights Commission with the result that instead of having 
a separate convention on freedom of speech and freedom of press, there has 
now been included in the present draft of the “Covenant on Human Rights” 
certain paragraphs affecting these freedoms as well as certain paragraphs af- 
fecting freedom of religion, freedom of assembly and freedom of petition. 
When this draft of the “Covenant on Human Rights,” containing these para- 
graphs, was released last year, it was expected that it would be submitted to and 
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passed by the General Assembly in its September session of 1950 and that the 
whole “package” would be submitted to the member states, among others to 
the United States, for ratification as a binding treaty. It then developed in Au- 
gust that certain of the Communist and Socialist nations were dissatisfied with 
the Covenant because it failed to include social and economic rights as set forth 
in the Declaration, and this matter still being unsettled, the Covenant was not 
submitted to the Assembly for final approval but was re-referred to the Human 
Rights Commission with instructions to consider the inclusion of social and 
economic rights such as are referred to in the Declaration. 


Last December another effort was launched to draft a separate Convention 
on Freedom of Information, when the General Assembly appointed a new 
Committee for that purpose to report to this (1951) Summer Session of the 
Economic and Social Council. The majority of the members of this new Com- 
mittee of fifteen come from countries where there is little knowledge or appre- 
ciation of our concept of freedom of speech and of press—Cuba, Ecuador, Egypt, 
India, Lebanon, Pakistan, Saudi Arabia and U.S.S.R. As in Mrs. Roosevelt's 
original Commission on Human Rights, nothing but a compromise and leveling 
out of basic American concepts could be expected from the deliberations of 
such an international group. One only needs to read the Committee debates 
during January of this year to confirm this conclusion. A draft Convention, in- 
cluding a Preamble and nineteen Articles, was adopted by this Committee on 
February 5, 1951. Meanwhile, the text of the Convention has been circulated 
among the various governments for comment. 


An examination of the text discloses it to be an international compromise 
so far as American concepts of freedom of speech and of press are concerned. 
The Article of most importance (Article 2) provides that limitations may be 
placed by law upon freedom of information. This article imposes nine limita- 
tions and these are to be “clearly defined by law and applied in accordance with 
law.” These limitations on freedom of speech and of press include such as may 
be deemed necessary by the authorities in power in a given country for the pro- 
tection of national security; the prevention of incitement to overthrow the gov- 
ernment by violence; the prevention of disorder, incitement to criminal acts, 
obscene expressions dangerous to youth, expressions injurious to the fair con- 
duct of legal proceedings, infringement of literary and artistic rights, defama- 
tion of reputations and prevention of fraud and of the disclosure of information 
received in confidence in a professional or official capacity. At first glance these 
items of specifications may seem appropriate enough in themselves, but the 
danger lies in what may be attempted by a particular regime in passing laws 
under the permissive language of such limitations—for instance, almost any 
law restricting freedom of speech and of press could be justified by a dictator 
under such general phrase as “protection of national security.” 


It is interesting to note that the final vote of the Committee on Article 2 
of the Convention was seven in favor and two against (U. S. and U.S.S.R.) 
with five abstentions. The reason why the U. S. voted against Article 2 is that 
it favors the more general text of limitations which appear in Article 14 of the 
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Covenant on Human Rights instead of the more specific text of Article 2 of 
the Convention. 


Until the new draft of the Convention is finally acted upon by the Economic 
and Social Council, no one quite knows what its final form will be. Since the 
present provisions in the Covenant on Human Rights has the approval of our 
State Department and rather general support in the U. N. Assembly, we will 
analyze their content and language as to our basic concept of freedom of speech 
and of press. Before doing so, however, we should inquire, “What is the basic 
American concept of freedom of speech and of press?” 


Our wise forefathers knew that the mind and the spirit of man could not be 
controlled and regimented by government or by the officers of government 
for the time being in power so long as freedom of speech and of press were 
preserved. This fact was so fully understood and realized by the drafters of our 
Constitution and our Bill of Rights that although Congress was given power 
to legislate on many matters, it was denied the power to pass any law abridging 
freedom of religion or freedom of speech or of press. The first provision of 
our Bill of Rights reads as follows: 

“Congress shall make wo law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech or of the press; or 


the right of the people peaceably to assemble, and to petition the government for 
a redress of grievances.” 


Under our American concept of freedom of speech and of press, the only 
restriction that the law has imposed or can impose is where a particular court 
believes that in a specific case there has been a flagrant abuse of one of these 
freedoms. As Justice Holmes of the Supreme Court once said, “free speech 
would not protect a man falsely shouting ‘fire’ in a theater where there was no 
fire and causing a panic—the question in each case is whether the words are 
used in such circumstances and are of such a nature as to create a clear and 
present danger.” In other words, except for certain common law limitations 
such as slander and libel and such judicial limitations as Holmes suggested in 
the cry of “fire” case, our forefathers recognized that “freedom of speech and 
of press” were so precious and so necessary to the continuation of our other 
freedoms under a free government that they specifically provided in the very 
first provision of the Bill of Rights that Congress should pass mo Jaw abridg- 
ing freedom of speech or of press. This basic concept has now been flaunted 
and repudiated by the present provisions of the proposed International Covenant 
of Human Rights. Paragraph 3, Article 14, of the Covenant provides: 


“3. The right to seek, receive and impart information and ideas carries with it 
special duties and responsibilities and may therefore be subject to certain penalties, 
liabilities, and restrictions, but these shall be such omly as are provided by law and 
are necessary for the protection of national security, public order, safety, health or 
morals or of the rights, freedoms or reputations of others.” 


You will immediately note that in paragraph 3 the right to seek, receive and 
impart information and ideas is subject to such penalties, liabilities and re- 
strictions as are provided by law and are necessary for the protection of national 
security, public order, safety, health or morals, or of the rights, freedoms or 
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reputations of others. National security, public order, safety, health and morals 
constitute the whole gamut of human activities and human relationships; so 
that under this language any administration in power with a majority vote in 
the Congress could provide by law such restriction or abridgement of freedom 
of speech or of press as it asserted necessary. 


But this is not all. Under an earlier Article (Article 2 of the Covenant) it 
is provided that “in the case of a state of emergency officially proclaimed by 
the authorities, a state may take measures derogating from its obligations” to 
preserve freedom of spech and of press and derogating from other freedoms 
like the right of peaceable assembly and the right to petition. In other words, 
the whole right to freedom of speech and of press may be suspended when a 
state of emergency is declared by the authorities in power. Well, we have lived 
in a state of declared emergencies frequently during the last twenty years and 
are still doing so. We had all our banks closed by a decree of one President. In 
the same way a President, by declaring a state of emergency as provided in the 
Covenant, could close all the newspapers in the United States, or such of those 
and in such places as he thought it wise to close. This proviso in Article 2 rati- 
fies and approves the practice which has been followed in dictatorships from 
earliest times of suppressing by executive decree the freedoms which in our 
country, under our own Bill of Rights, are not subject to suppression. Under 
this provision in an international treaty we could not longer complain or point 
the finger at Stalin and the Politburo or at Mr. Franco in Spain or Mr. Peron 
in Argentina for closing the newspapers by executive decree on the basis of a 
“declared emergency.” By following this technique political speeches were 
practically barred from the air in Cuba last August and Mr. Nehru in India has 
indicated his government may exercise the prerogative of imposing a ban on 
publications antagonistic to the government. 


The same argument is now being put forth by the State Department with 
respect to this complete negation of the American concept of freedom of speech 
and of press as was put forth in the case of the Declaration on Human Rights 
and the Genocide Convention—that it is difficult to get agreement among 
fifty-eight or more nations and to bring them to a common point of view with- 
out compromising some of our basic American concepts. But it is hard to recon- 
cile this position of the State Department with the very sound position which 
the State Department itself announced in November, 1949, when difficulties 
were first being encountered with other nations in trying to draft a Convention 
on Freedom of Information. (See State Department Bulletin, November 14, 
1949.) 

“Governments, or more accurately administrations of the moment, have from time 
immemorial claimed the power to judge matters of this nature for their citizens, 
and too often the test has been the interest of the administration rather than that 
of the people. Many of the allegations of misconduct or inadequate performance 


leveled by some governments at the free press cannot, therefore, be taken at face 
value. 


“Yet, whatever be its true source, the threat to the traditional American concept 
of the free press cannot be ignored, especially at a time when the totalitarian thesis 
is exerting its maximum pull. 
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“In the present titanic struggle for the minds of entire peoples, this debate presents 
a great challenge to the information enterprises of the United States and to our 
government. The challenge demands renewed efforts to demonstrate the courage 
of our democratic convictions by convincing others through example and discussion 
that in the case of freedom of press as with other civil liberties the price of freedom 

is small indeed when compared with the terrible cost of the regimented society.” 
Regardless of the foregoing position taken by the State Department in 1949 
in defense of freedom of speech and of press, the State Department is now 
again embarked on a policy of appeasement, and by its proposed approval of 
the provisions in the Covenant abridging freedom of speech and freedom of 
press apparently intends, as it has done in other matters, to sacrifice the funda- 
mental interests and rights of the American people in order to secure an inter- 
national agreement. The State Department is apparently now prepared to fol- 
low as to the Covenant the same course of appeasement as it followed with 
respect to the provisions of the Declaration and of the Genocide Convention. 


The traditional American theory of government was and is that our basic 
rights are “retained by the American people” even as against the government 
itself, and are not subject to change or modification unless the Constitution 
be changed by the people themselves. Since the people expressly reserved these 
“retained rights” and did not grant their control to any agency of government, 
our governing officials have no constitutional power to take them away, or 
modify them, whether by treaties or otherwise. Nevertheless, these officials 
have already attempted to do this and are now, in connection with freedom of 
speech and of press, proposing to do it again. 

When we adopt or acquiesce in the theory that the United Nations Assembly 
through its Declaration (plus, in some instances, ratification of a treaty by our 
Senate) can fix and define or qualify our basic individual rights, then it follows 
that the same authority which confers these rights may later withdraw them or 
limit them or condition them in such manner as a majority of the representa- 
tives of the other nations of the world may from time to time deem appropriate. 
This is a complete reversal of the American concept of basic rights and of Gov- 
ernment. Thus, the whole international “Bill of Rights” program so loudly 
proclaimed is predicated on the un-American theory that our basic domestic 
individual rights can be limited or abridged by international action and that 
likewise the social and economic well-being of our citizens may be defined and 
fixed and conferred by international declarations. 


Certain it is that every dictator and dictatorship will and can readily approve 
the abridgment of free speech and of press as now set forth in the Covenant on 
Human Rights, the present draft of which has been approved by our State 
Department. If ratified, the standards set by such a treaty will become inter- 
national law for the conduct of nations and domestic law for the citizens of 
each American state. The State Department’s only defense, as I have stated, 
is that compromise is necessary to obtain an international agreement on freedom 
of speech and of press. Haven’t we had enough compromise and appeasement 
at Yalta and elsewhere? Shall we now sacrifice fundamental principles of free- 
dom of speech and of press for the sake of compromise? 


Once you lower standards of individual freedom they become accepted 
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standards everywhere. For which standard of free speech and free press have 
we been fighting under the banner of the United Nations in Korea—the stan- 
dard of the Covenant or the standard of the Constitution and the Bill of Rights 
of the United States? Certain it is that if we agree to these present proposals 
regarding freedom of speech and of press, it is both a legal and a moral admis- 
sion that the position of our founding fathers was a miserable mistake. 

There is a trick provision in the Covenant which is intended to reassure 
Americans. It is Article 18, paragraph 2, which provides: 

“Nothing in this Covenant may be interpreted as limiting or derogating from any 

of the rights and freedoms which may be guaranteed under the laws of any Con- 

tracting State.” ; 
This clause undertakes to preserve such greater rights as may already exist in 
any country, but many of our rights arise through a restraint on “Congress” to 
deny or abridge basic rights and not as a restraint on the treaty-making power. 
Thus, many questions of conflict will arise as to whether our Bill of Rights 
protects us against “treaty made law.” This is not an effective saving clause 
for many other reasons—one important one being disclosed in cases like the 
alien land law case and the mixed marriage case where it is a question of the 
right of the people of a particular state to legislate for themselves. Many of 
our freedoms in this country lie in a concept not covered by any such phrase as 
“Guaranteed under the laws of the Contracting State.” This clause clearly dis- 
closes how little attention the American representatives in the United Nations 
pay to basic American constitutional principles. Our rights to freedom of 
speech and of press and of religion and of assembly are not “guaranteed” by any 
laws of the United States. They are rights reserved to the people of the respec- 
tive states. The Bill of Rights says that as such they shall not be abridged, but 
the Bill of Rights does not grant these rights; so that the so-called “saving 
clause,” that nothing in the Covenant shall be interpreted as limiting or derogat- 
ing from the existing rights or freedoms which are guaranteed under the laws 
of a contracting state, to-wit: the United States, is ineffective language. It is 
doubtful whether any such saving clause, however phrased, would fit the 
American situation. Why should we run any risk of language in connection 
with these precious freedoms? 

I said earlier in this address that the United States is the only important 
country in the world where a treaty becomes “the Supreme Law of the Land” 
without implementation by national legislation, and that as Article VI of our 
Constitution now stands, a ratified treaty may supersede every city ordinance, 
every county ordinance, every state law, every state constitution and every fed- 
eral statute on the same subject, and under the doctrine of Missouri v. Holland 
may even amend the Constitution of the United States. Because of this serious 
and unusual situation and because we are in an era of multipartite treaties 
which attempt to regulate matters of domestic concern, not only in the field of 
law but in economic and social matters, many have begun to recognize the ne- 
cessity of a constitutional amendment. The California Legislature recently pro- 
posed one to the Congress and various organizations and individuals contem- 
plate proposing a form of Amendment. At the 1950 Washington, D. C., 
Annual Meeting of the American Bar Association, the House of Delegates 
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instructed the Association’s section on International Law and its Committee on 
Peace and Law to make studies of the matter. These studies have now been 
made and will be submitted to the House of Delegates at the 1951 Annual 
Meeting of the Association in New York in September. 

There is a school of thought in the Section on International Law that as each 
treaty comes along its improper impact on domestic law in the United States 
can be cured by reservations or understandings. But this is to leave the danger 
always open that treaties may get by the United States Senate which seriously and 
adversely affect the rights of American citizens and the rights of the several 
states under our Constitution and Bill of Rights. Besides, there is great doubt 
as to whether reservations, however drawn, can unwrite the legal effect of 
Article VI of the Constitution that treaties on ratification become the “Supreme 
Law of the Land.” 


The framers of the Constitution themselves fully realized that as the nation 
grew and progressed future events might require an amendment of Article VI. 
Even at the time of its adoption the Article was the subject of considerable 
criticism, particularly on the ground that it vested legislative power in the 
president and only part of the Senate. It was suggested that this issue might 
later have to be solved or corrected “either by practice or by amendment.” It 
has certainly not been corrected by practice but only made worse and more dan- 
gerous to American rights. Hence a constitutional amendment is imperative. 


I have just returned from a three-day meeting of the Committee on Peace 
and Law held in Denver and I may tell you that this Committee, after several 
months of consideration through correspondence between its members and 
finally by its meeting in Denver, has concluded that to protect the rights of our 
citizens and the rights of the states an Amendment to Article VI is necessary, 
and a form of such amendment will be submitted to the House of Delegates in 
September with the recommendation that the House by proper action approve 
the same in behalf of the Association as appropriate and necessary to put the 
United States on a par with other nations and to protect the rights of American 
citizens and the rights of the states from being undermined and destroyed by 
foreign concepts incorporated in international treaties. Such action by the House 
of Delegates of the American Bar Association can, and in my opinion will be 
a rallying call not only for American lawyers but for the American public and 
the American press to support by a national campaign the adoption of such an 
Amendment. 


We too often take the continuation of free government for granted. In so 
doing we can easily lose our rights and freedoms in the entanglements of inter- 
national commitments and agreements, unless we, as citizens, become articulate 
and insist that our basic rights under the Constitution and our own Bill of 
Rights shall not be rewritten, leveled out, compromised and confused by nebu- 
lous and ambiguous international language. 


The effect of trying to incorporate in international documents these rights 
and freedoms that American citizens enjoy—whether under state or national 
constitutions—is to make them international rights and matters of international 
interpretation and give foreign governments, as well as individuals and pressure 
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groups in other countries, the right and opportunity to challenge our own in- 
terpretation of our own rights by our own courts. Why shouldn’t we keep sacred 
the rights we have under our own Bill of Rights—our freedom of speech and 
freedom of press and all our other basic individual rights? Why should we risk 
their impairment by international covenants, conventions and treaties? We 
should no more countenance an international rewrite of our Bill of Rights than 
we would countenance an international rewrite of the Ten Commandments. 
The only effective protection for us, gentlemen, is in an appropriate Constitu- 
tional Amendment. 


CHIEF JUSTICE HARVEY SERVES ON FREEDOM 
AWARDS JURY 


Chief Justice W. W. Harvey of the Kansas Supreme Court served as a mem- 
ber of the distinguished national awards jury which selected recipients of the 
Freedoms Foundation $100,000 freedoms awards for 1951. 


The judging group, which included State Supreme Court Jurists and execu- 
tive officers of national services, patriotic and military organizations, processed 
multi-thousands of nominations submitted for award by the general public. 
The 1951 awards will be made for outstanding sermons, editorials, motion 
pictures, community programs, school programs, public addresses, publications 
and other forms of expression. 


Freedoms Foundation is a non-profit, non-political, non-sectarian organiza- 
tion at Valley Forge, Pennsylvania, which annually make awards of cash and 
honor medals to individuals, organizations and schools throughout America for 
their work in bringing about a better understanding of the American Way of 
Life, by the things which they do, write or say. 


The 1951 awards will be announced on Washington’s Birthday, February 
22, 1952, at Valley Forge. This is the third year in which the Foundation has 
made these awards. 
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SCIENTIFIC EVIDENCE—THE LIE-DETECTOR 
By LEO L. KERFORD* 


INTRODUCTION 


An eminent United States circuit judge recently wrote: 


“Our justice system is at the mercy of the trial courts’ beliefs or disbeliefs in wit- 
nesses. When the courts err in these, innocent men may go to jail for life. The 
most excellent constitution, the best- made laws embodying the noblest ideals, the 
most just procedures—all these cannot prevent such courthouse tragedies. To pick 
out the honest, reliable witnesses is the most important problem of justice—yet no 
legal system, ancient or modern, has satisfactorily solved it. 


“Far more can be done than has been done to meet this issue. We have just be- 
gun, and as yet incompetently, to employ psychiatrists to aid trial courts in evaluat- 
ing witnesses.”! 

It well might be that one aspect of this “incompetent” beginning to which 
the jurist referred is the hostile judicial attitude toward a particular type of 
psycho-physical test for determining the credibility of witnesses and accused 
persons, commonly known as a “lie-detector.”? This attitude has persisted since 
the early nineteen twenties, when one James Alphonzo Frye was indicted in the 
District of Columbia for murder. Prior to the trial, he voluntarily submitted to 
a systolic blood-pressure deception test.? When his counsel offered the scientist 
who conducted the test as an expert to testify to the results, the testimony, upon 
objection, was excluded. On appeal, this ruling was affirmed on the ground 
that: 

“The systolic blood-pressure deception test has not yet gained such standing and 
scientific recognition among physiological and psychological authorities as would 


justify the courts in admitting expert testimony deduced from the discovery, devel- 
opment, and experiments thus far made.” 


This is the first case in which the admissibility of the results of a physiological 
or psychological deception test was considered by an appellate court. The ad- 
verse ruling in that case set a pattern which has persisted without exception, 
in appellate courts, to the present. Courts generally still hold that it has not yet 
been satisfactorily established that different emotions produce such definite 
and distinct changes in physical reactions that they can be successfully separated 
and measured by mechanical processes; that it cannot be depended upon to 
operate with complete success on persons of varying emotional stability. 





on to the Kansas Bar; Professor of Law, State Agricultural and Mechanical College, Orangeburg, South 
ina. 

1. Jerome Frank, Memorable Victories in the Fight for Justice, LIFE, March 12, 1951, p. 102. 

2. A lie-detector is a machine which ‘“. . . is strapped on the witness and records by a needle on a graph his 
varying emotional disturbances when snsweriig question truly or falsely, as disclosed by fluctuations in blood pres- 
sure, respiration, or perspiration.’ ( State v. le, 354 Mo. 181, 188 S.W. 2d 43, 1945) 
me... outstanding type of lie-detector is the now-famous Polygraph, devised and developed by the late Leonarde 

er. 

3. This test is based on the theory that sharp rises in blood pressure accompany deception or concealment of 

This was one of the three original types of deception test; the other two are: The Munsterberg association- 
reaction test, which measures the time wed @ | by the subject in thinking of words associated with those in a list given 
to him, and the respiratory test, which records variations in breathing, on the theory that breathing varies according 
to whether the subject is telling the truth. See note 34 A.L.R. 147. 

4. Frye v. United States, 54 App. D.C. 46, 293 Fed. 1013, 34 A.LR. 145 (1923). 
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SCIENTIFIC EVIDENCE—JUDICIAL HISTORY 


The extreme reluctance of courts to accept the lie-detector is not at all unique 
or peculiar to this species of evidence; rather, it is typical of the judicial attitude, 
historically, toward scientific evidence generally. Any offer of a new and un- 
familiar scientific technique as a source of evidence usually has met with dis- 
favor and has been viewed with great distrust for long periods of time before 
winning acceptance in the courts. 

Expert testimony to identify firearms from which bullets were fired was 
offered from time to time for more than twenty years before an appellate court 
finally affirmed its admission.*> The admissibility of this form of evidence— 
based upon the principle that no two missiles discharged from the same or dif- 
ferent firearms bear the same trace-marks—now is well settled.° 

Expert handwriting testimony was offered as early as 1832’ and suffered 
approximately forty years of adverse rulings before the courts were disposed 
to receive it.® Its status as a competent form of evidence has for many years 
been conceded, its credence and weight being matters for the jury.° 


THE CASES 


Although the appellate courts have been consistent in their rejection of lie- 
detector evidence, they have been less uniform in their reasons for those ex- 
clusions. Since the Frye case, a total of eight decisions have been rendered by 
courts of last resort respecting the admissibility of lie-detector test results.'° Of 
these, five (the Boeche, Bohner, LeFevre, Lowry, and Pusch cases) adopted the 


principle of the Frye decision—i.e., categorical exclusion of all lie-detector tes- 
timony as a matter of law by taking judicial notice of its inefficacy as a species 
of evidence which “has not yet received general scientific acceptance,”'’ which 
has not “progressed from the experimental to the demonstrable stage,”’? nor 


“attained such scientific and psychological accuracy, nor its operators such sure- 


2913 


ness of interpretation of figures on a dial”*’ as to render such testimony com- 


petent, over objection. 
The remaining three cases, however (Forte, Becker and Cole), present a 
very different view of the nature and status of lie-detector evidence. They did 


5. Expert ballistics testimony for identification was offered as bcaty as 1881 in State v. Smith, 49 Conn. 376. 
Held admissible for the first time in Commonwealth v. Best, 180 Mass. 492, 62 N. E. 748 (1°02). As late as 1923, 
a trial court’s admission of such testimony was held to 0 be * ‘clearly absurd”’ and ‘“‘not. . . based upon any known 
tule that would make it admissible.”’ (People v. Berkman, 307 Ill. 492, 139 N.E. 91) See Evans v. Common- 
wealth, 230 Ky. 411, 19 S.W. 2d 1091, 66 A.L.R. 360 (1929), where the test upon which a ballistics expert 
formed his — — — ~ to the jury in minute detail with blackboard illustrations. 

See Comm ealth v. Giacomazza, 311 Mass. 456, 42 N.E. 2d 506 (1942); State v. McKeever, 339 Mo. 
1066, 101 S.W. a 22 (1936); Macklin v. State, 64 Okla. Crim. Rep. 20, 76 P. 2d 1091 (1938); and State 
v. Burney, 346 Mo. 859, 143 S.W. 2d 273 (1940). 

Strother v. Lucas, 6 Pet. (U.S.) 763, 8 L.Ed. 573. This probably is the first American case in which an 
appellate court considered the question of the admissibility of handwriting evidence. 

8. Rogers v. Ritter, 12 Wall. (U.S.) 317, 20 L.Ed. 417 (1871). 

9. Bora v. Shaffer, 101 Kan. 585, 168 P. 836 (1917); In re O’Connor’s Estate, 105 Neb. 88, 179 N.W. 
401, 12 A.L.R. 199 (1920); In re Young's Estate, 347 Pa. 457, 32 A. 2d 901, 154 A.L.R. 643 (1943); and 
Wheeler & W. Mfg. Co. v. Buckhart, 60 N.J.L. 102, 36 A. 772 (1897). 

Fingerprint testimony is a glaring exception to the rule of judicial hostility toward scientific evidence, having 
gained admission in People v. Jennings, 252 IIl. 534, 96 N.E. 1077 (1911), a case of first impression in America. 
tear ( nes Tsang already had gained recognition as evidence in England, Australia and India. See note, 43 

12 
10. Boeche v. State, 151 Neb. 368, 37 N.W. 2d 593 (1949); People v. Becker, 300 Mich. 562, 2 N.W. 
2d 503, 139 A.L.R. 1171 (1942); State v. Bohner, 210 Wis. 651, 246 N.W. 314 (1933); LeFevre v. State, 242 
Wis. a 8 “et 2d 288 (1943); People v. Forte, 279 N.Y. 204, 18 N.E. 2d 31, 119 ‘A.L.R. 1198 (598); 
State Lowry 63 Kan. 622, 185 P. 2d 147 (1947); State v. Cole, Supra, note 2; State v. Pusch, N.D., 
“—— ba 308. "(1930)" 
11. Boeche v. State, supra, note 10. 
12. State v. Bohner, LeFevre v. State, supra, note 10. 
13. State v. Lowry, supra, note 10; “The Lie-Detector in Kansas,” 16 Journal B.A.K. 437-439 (May, 1948). 
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not declare this evidence inadmissible as a matter of law, but based their ex- 
clusions upon the inadequacy of the foundation laid in each particular case to 
establish the lie-detector as a recognized and reliable form of evidence. They 
rejected the testimony where the “offer of proof'* did not show that this method 
of detecting guilt had sufficient scientific support,”!’ or where there was “no 
testimony offered’® which would indicate that there is at this time a general 
scientific recognition of such tests.”'’ Indeed, the Forte case expressly rejected 
the judicial notice view of the majority cases.’® 

It is significant to note, also, the opinion of Justice Chappell in the Boeche 
case, who, along with Justices Wenke and Carter, concurred in the result but 
dissented from the majority view of exclusion as a matter of law;'? and the 
dissent, without opinion, of Justices Fowler, Fritz and Barlow in the LeFevre 


case.”° 
THE PROBLEM 


These dissents, together with the minority cases, point up the lack of accord 
among the courts as to what is the true basis for exclusion of lie-detector testi- 
mony. The substantial question presented, therefore, is whether courts today 
properly may take judicial notice of the lie-detector test as an unreliable source 
of evidence in judicial proceedings, or whether its admissibility should turn 
upon the adequacy of the foundation laid in each case. Any study of this ques- 
tion necessarily involves, it seems, a consideration of the nature and accuracy 
of the machine and the competency of the witness who is offered as an expert. 


NATURE OF THE INSTRUMENT 


The very name “lie-detector” denotes the essential nature and purpose of 
the instrument—i.e., to test the veracity of a witness or party, as affecting his 
general credibility. Respecting this, certainly a prominent feature of our judicial 
system has been its unceasing struggle through the years to eliminate the sub- 
jective influences from the administration of justice and to achieve objectivity 
as fully and completely as possible in probing for the true facts in each case.”! 
Notwithstanding this, courts still tend to favor testimonial evidence of lay wit- 
nesses whose only necessary qualification is the minimum ability to observe, 


14. Italics added. 

15. State v. Cole, supra, note 2. 

16. Italics added. 

$7. le v. Becker, supra, note 10. a . = ’ ‘ : 

18. Said the court: “We cannot take judicial notice that this instrument is or is not effective for the purpose 
of determining the truth... . The record is devoid of evidence tending to show a general scientific recognition 
that the pathometer possesses efficacy. ; : : : 

See, also, the note in 139 A.L.R. 1174 where, in referring to the Becker case, it was said of the > “Had 
~~— ~ a laid for its introduction into evidence, it is conceivable that a different determination 
we resulted. 

19. Justice Chappell contended that when_a proper foundation is laid, lie-detector evidence should be admitted, 
the same as expert handwriting, fingerprint, X-ray, or ballistics testimony. Said he: ‘That complicated and diffi- 
cult questions may arise therefrom in the trial of cases should be no reason for the exclusion of such evidence. Mod- 
ern court procedure must embrace recognized modern conditions of mechanics, psychology, sociology, medicine or 
other sciences, philosophy, and history. The failure to do so will only serve to question the ability of courts to 
efficiently administer justice.” k 

3 that case, tests were conducted by competent lie-detector experts, including Leonarde Keeler. The district 
attorney, after agreeing to the giving of the tests, objected to their admission after tests indicated the innocence 
of the accused, without explanation as to his reason, other than that he was “not satisfied” with the reports and 


findings of the tests. 

21. See Davis v. State, 23 Ala. App. 419, 126 So. 414 (1930); Cambeis v. Third Ave. R. Co., 1 Misc. Rep. 
158, 20 N.Y.S. 633 (1892); and | v. Hedden, 42 Fed. 446 (1892), where the court said: “In weighing 
the testimony of witnesses,. . . it is, of course, proper. . . to take into consideration whatever interest it may 
appear from the evidence that they may have. . ., with a view to determine what probable or ible bias may 
be ee ee the mind of a witness to. . . color his evidence."” And see WIGMORE ON ENCE, Sec. 945, 
discussing three kinds of emotion causing untrustworthy partiality of witnesses. . . bias, interest and corruption. 
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remember and recount.”* This preference persists despite the frequent cases of 
testimony distorted by the bias, prejudice, indifference, or over-zealousness of 
witnesses. The precise reason underlying this preference remains obscure and 
may never be ascertained; perhaps it may be simply that man’s ego makes him 
loathe to admit the existence of a mechanical “contraption” that can reveal the 
innermost secrets of his mind. It should be realized, however, that the lie- 
detector is of value only in the hands of a trained expert who has the technical 
knowledge. and skill necessary to use it effectively and properly interpret its 
recordings.”? 


Another possible reason underlying the aversion of the judiciary to new 
methods of science in evidence may lie in the fact that, usually, each such inno- 
vation presents to the legal profession the necessity of study in a new and for- 
eign field in order to intelligently rule on the competency of the evidence of- 
fered in each case. The inert tendencies of human nature, therefore, might par- 
tially explain our reluctance to accept the discomfiture of these challenges as 
they appear. This, of course, is no excuse.” 


The dictates of stare decisis, too, must be accorded due consideration. Stability 
is, of course, indispensable to an effective judicial system; however, courts must 
be constantly vigilant and mindful of the stagnation that may result from too 
rigid application of the doctrine, tempering its use in the interest of progress 
toward the ultimate ideal of complete and perfect justice. 


ACCURACY OF THE INSTRUMENT 


The degree of accuracy of the instrument is a question of considerable im- 
portance respecting the status of the lie-detector as evidence. A principal ob- 
jection of the majority cases is that, due to differences in physical and emotional 
make-up, reactions of different individuals to the same stimuli are widely varied 
and therefore incapable of accurate testing. Due regard should be given to the 
fact that in conducting a lie-detector test, several irrelevant questions, to deter- 
mine the subject’s “norm,” are given before, during and after the relevant ques- 
tions.2? The significance of each test, therefore, lies in the relative, not absolute, 
changes, thus minimizing the possibility of error due to individual differences in 
emotional reaction. 


Any evaluation of human emotions is, of course, a delicate matter and liberal 
allowance for error should be made at all times.2® It is well-settled procedure 


22. See United States v. Petrone, 185 F. 2d 334 (1950), where testimony of a witness as to his “impression” 
of accused's guilry knowledge from his conduct was by ted. 

23. See Keeler, Debunking the “Lie-Detector,” E JOURNAL OF CRIMINAL LAW AND CRIMINOLOGY, 
Vol. XXV, at pp. 158-9, May-June, 1934. Said - “The stethoscope is an indispensable instrument to the phy- 
sician. With its aid, the average individual can hear heart and respiratory sounds. To the untrained person, how- 
ever, the sounds are quite meaningless; = to the physician, with his extensive training and experience, they mean 
health or disease. It is used to aid the aoe in discovering physiological or pathological conditions which are 
outwardly obscure in the diagnosis “ tuberculosis, pneumonia, and cardiac disorders. . Ie is merely a diagnostic 
aid to an experienced examiner. . a... 4 py =e cannot diagnose deception with a polygraph any 
more ~ he can diagnose a cardiac a stethosco: 

24. See People v. Roach, 215 “NY. 36 392, 109 NE 618, _ Cas. 1917A, 410 (1915), where, in speaking 
of fingerprint testimony, it was said: “‘. . . we cannot rule as a matter of law that such evidence is incompetent, 
Nor the fact that it presents to the court novel questions preclude its admission upon common-law principles.”’ 
And see Justice Chappell, supra, note 19. 

25. See Inbau, nak ~ phon , 26 BOSTON UNIVERSITY LAW a. . 264 i by! discussion 
of various forms of con or ascertaining the Te 4 s norm. And see A Lie-Detecror 
Experiment, THE JOURNAL C OF CRIMINAL LAW AND CRIMINOLOGY, Vol. es oe P. S32 (1948). 

26. In Gassenheimer v. State, 52 Ala. 513 (1875), it was said: “The mental emotions, the manner in which 
they will be —- the causes which will produce them, are as varied and various as the faces and physical or- 
par x mag of men. It is a dangerous species of evidence, and too much caution cannot be exercised in receiving and 
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to instruct the jury, in determining credibility of a witness or party, to consider 
his demeanor and conduct on the witness stand and during the trial.?” The 
probability of error. from the wide range of possible interpretations in such pro- 
cedure is obvious. It is well known, too, that “the deductions of handwriting 
experts and of psychiatrists are not at all uniform, and we frequently have such 
experts testifying in our law courts and drawing conflicting inferences from 
their examinations.””* The doubtful nature of eyewitness testimony identifying 
by clothing,”® stature,*° mode of walking,*’ or voice,*? persons who may have 
been seen or heard only for a fleeting instant is patent, for the faces and voices 
of men may be so similar as to confuse the keenest observer in seeking to dis- 
cover differences. These forms of evidence frequently are admitted without 
question, leaving their weight to the jury, despite a high probability of error in 
many cases. 

One of the most conservative estimates as to the accuracy of the lie-detector 
of any of the outstanding authorities in the field is that of Fred Inbau, formerly 
of the Chicago Police Scientific Crime Detection Laboratory, who has accorded 
the test at least eighty per cent accuracy when conducted by competent and ex- 
perienced examiners.”* 

Evidence of general confidence in the substantial accuracy of the lie-detector 
is found in its frequent and regular use by the police departments of such cities 
as Detroit, Atlanta, Saint Louis,’ Chicago, Los Angeles, and Kansas City;>> its 
extensive use in Chicago since the early nineteen thirties by banks and various 
other businesses for routine testing of employees;** and its recognition by Lloyd’s 
of London to the extent that substantial reductions in insurance premiums are 
given to banks who use it?’ Yet, no appellate court has affirmed its admission, 


over objection. 
COMPETENCY OF THE EXPERT 


It seems well settled, generally, that the competency or incompetency of an 
expert witness is not a fact of which judicial notice may be taken; rather, whether 
a person offered as an expert is qualified to speak as such is a fact to be deter- 
mined by the trial court in the exercise of its discretion, preliminary to his testi- 





27. Boykin v. Poaple, 22 Colo. 496, 45 p. 419 (1896). 

28. See opinion of Judge Colden in People v. Kenny, 167 Misc. 51, 3 N.Y¥.S. 2d 348 (1938). This is the out- 
standing case, of numerous trial court cases not appealed, in which lie-detector testimony was admitted over objection. 
For other cases, see Smallwood, Evidence: Lie-Detectors: Discussion and Proposals, 29 CORNELL L. Q. 535, note 49 
(1944). 

29. Alford v. State, 47 Fla. 1, 36 So. 436 (1904). 

30. State v. Lytle, 117 N.C. 799, 23 N.E. 476 (1895). 

31. Beale v. Posey, 72 Ala. 332 (1882). 

32. Martin v. State, 100 Fla. 16, 129 So. 112 (1930). Rhea v. State, 104 Ark. 162, 147 S.W. 463 (1912), 
presents a unique example in which evidence of a voice, as distinguishing a white from a Negro, was admitted. 

33. See Inbau, LIE DETECTION AND CRIMINAL INTERROGATION, p. 76 (1948). Mr. Inbau cautions 
that this estimate should not be interpreted as signifying a twenty per cent margin of actual error. This twenty per 
cent, he explains, consists largely of inconclusive tests in cases where an accurate deception diagnosis cannot be made, 
pa mentally-abnormal subjects and cases of excessively high blood pressure, heart disease and advanced syphilitic 
condition. 

34. “This Department has used the Polygraph for the past 15 years with good results.” (Letter, Col. Jeremiah 
O'Connell St, Louis Chief of Police, Feb. 7, 1951). . ones 

5. “We have used a polygraph in felony cases for 14 years. Have examined 5,013 persons to date.” (Letter, 
Capt. Phil Hoyt, Kansas City Police Laboratory, Feb. 6, 1951). - ¢ 

Alva Johnston, in The Magic Lie Detector, SATURDAY EVENING POST, April 1944, said: “An important 
effect of the machine is its tendency to reduce police brutality, one of the greatest blots on American civilization. 
Police brutality is usually at a peak where the police are least efficient. Every advance in scientific crime detection 
r56.\"See William Cahill, Lie Detector Finds Dail 

§ illiam ill, Lie ector Finds Daily Use Testing Honesty of Employees, CHICAGO JOURN F 
COMMERCE, October 5, 1950. we _— en ot 
37. McEvoy, The Lie Detector Goes Into Business, READER’S DIGEST, Feb. 1941. 
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fying as such.** And there is no rule of law fixing the precise amount of ex- 
perience or degree of skill necessary to constitute an expert; that is all open to 
inquiry and proof at the trial.’? The principle was well expressed in the famous 
fingerprint case of People v. Jennings,*° where it was said: 


“Expert evidence is not confined to classed and specified professions, but is ap- 
plicable wherever peculiar skill and judgment applied to a particular subject are 
required to explain results or to trace them to their causes. 

“Expert evidence is admissible when the witnesses offered as experts have pe- 
culiar knowledge or experience not common to the world, which renders their 
opinions, founded on experience, an aid to the court or jury in determining the ques- 
tions at issue.” 


There seems to be no reason why the principle above stated should be any 
less applicable to lie-detector experts. 


It has been urged that lie-detector experts should be licensed as are physicians 
and lawyers, and that such license should be a requirement for their qualification 
as experts in judicial proceedings.*' This, the proponents submit, would obviate 
the danger of the field of medico-legal technicians becoming flooded with frauds 
and fakers. It should be noted, however, that the danger of imposters seems no 
less a problem in other fields of scientific evidence, such as handwriting, finger- 
printing, X-ray, and ballistics. Evidence in any of these cases may be as vital 
and conclusive as lie-detector evidence; yet, the failure to license such experts 
has not prevented the use of their testimony, notwithstanding the recognized 
danger of fakers.** However laudable the idea of licensing lie-detector techni- 
cians, it may be many years before the idea becomes a reality, if at all. In the 
meantime, the aid and benefit of the testimony of bona fide experts should not 
be denied the courts nor those individuals who, having no other means of estab- 
lishing their innocence, would be deprived of life or liberty for wrongs they did 
not commit. Even now the danger of incompetents is minimized by the ex- 
istence of lie-detector technical training schools** and a policy among leading 
manufacturers to sell an instrument only upon satisfactory proof that a trained 
technician is available to operate it.* 


ADMISSION BY STIPULATION 


It seems worthy of note that within the last four years a California appellate 
court has affirmed the admission of lie-detector evidence where the parties 
signed a stipulation that the results of such test might be used,** and that the 
Kansas Supreme Court, in the Lowry case, indicated a disposition to sustain the 


38. Fairbank v. Hughson, 58 Cal. ou6 (ioe: Mo. P. R. Co. v. Fox, 6 Neb. 531, 83 ot¥. 744 (1900). 

39. Com. v. Williams, 105 Mass. 62 (1870); Tower v. Whip, 53 W. Va. 158, 44 S.E. 179, 63 LR.A. 937 
‘ gy where a witness with no formal training but who had studied 
textbooks on firearms examination, had four and one-half years’ experience, and had made over 100 tests, was 

qualified as a ballistics expert. 

40. Saoee, aes 2. 

41. See Johnston, supra, note 35; Keeler, supra, note 23, at p. 159; and Smallwood, supra, note 28, at p. 544. 

42. Wigmore, discussing the qualification of ~~ cose, said: “Ic is at this point that courts must be on 


their guard against charlatan witnesses claiming to be ied. The science itself is so convinci = its revelations 
that its misuse by a charlatan is dangerous.” CwIGM RE ON EVID ee BA Vol. II, p. 400) 
43. The. _— Institute, Chicago, and the National Psychological Laboratories, Chicago, are leading 


technical traini: 
44, “Wiles the setaenat b ov bo aned ter Ooo Supaten of dompeen, the question of proper training of the 
that we will not furnish an instrument to a purchaser unless adequate training 
iolyenoh graph, ASSOCIATED RESEARCH, Bulletin 131, 1950, p. 7) 
v. Houser, 85 ‘App. 2d 686, 193 P. 2d 937 (1948). 
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admission of such evidence if the parties had stipulated to its use.“© These may 
portend the abandonment of the judicial notice view in these, and perhaps other, 
states in the near future. 


CONCLUSION 


The foregoing discussion has sought to show that the nature of the lie- 
detector, as a scientific source of evidence, is such as tends to achieve more ob- 
jectivity in the legal process, the value of which largely depends upon the skill 
of the expert; that controlled testing procedures have established the substantial 
accuracy of the machine, which has won the confidence and endorsement of 
police and of the business world; and that the competency of the witness offered 
as an expert is a question for the determination of the court in each particular 
case, without the necessity of a license, but based upon the sufficiency of evi- 
dence adduced as to his experience, skill and integrity. The principle and theory 
upon which the admission of scientific evidence generally is based is aptly stated 
as follows: 

































. the evolution in practical affairs of life, whereby the progressive and scien- 
entific tendencies of the age are manifest in every other department of human en- 
deavor, cannot be ignored in legal procedure, but. . . the law, in its efforts to en- 
force justice by demonstrating a fact in issue, will allow evidence of those scientific 
processes which are the work of educated and skillful men. . . and apply them to 
the demonstration of a fact, leaving the weight and effect. . . entirely to the con- 
sideration of the jury.”47 


Modern lie-detector procedures appear to qualify for classification within the 
above-stated principle. The conclusion reasonably follows, then, that the lie- 
detector test has become sufficiently developed so that, instead of excluding ex- 
pert testimony of test results as a matter of law, its admission should turn upon 
the adequacy of the foundation laid as to the kind and condition of equipment, 
the qualifications of the witness, and the care exercised to insure the validity of 
the test in the particular case. After nearly thirty years of development and re- 
finement, surely this species of evidence will find acceptance in courts of law, 
and recognition as an important milestone in the continuing judicial search 
for ways and means of getting the whole truth. 














46. It appears that Kansas has shown the way on this point. In that case, Justice Hoch said: + . We are not 

here considering a case where there was a prior agreement that the results of the test might be Satalil in evidence. 

. Although no appellate court has thus far passed upon the legality of such agreements and stipulations, a predic- 

tion may be ventured that the procedure would be declared valid, with the proviso, however, that the approval or 
disapproval of the. . . stipulation in any given case should rest within the trial court’s discretion.” 


47. State v. Cerciello, 86 N.J.L. 309, 90 A. 1112 (1914). 
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IMPROVEMENTS IN TRIAL OF PROTRACTED CASES 
SUGGESTED 


Epitor’s NOTE: This is a short statement concerning a 40-page printed Report adopted 
last September by the Judicial Conference of the United States. Copies of the printed re- 
port entitled “Procedure in Anit-Trust and Other Protracted Cases’ may be obtained by 
writing Mr. Henry P. Chandler, Director, Administrative Office of the United States 
Courts, Supreme Court Building, Washington 13, D. C. 


On the authorization of the Judicial Conference of the United States, the 
Chief Justice, two years ago, appointed a committee of federal judges to examine 
into the present procedure governing long.trials of controversies arising under 
the antitrust and other laws and under various statutes establishing regulatory 
agencies with a view to advancing the effective, expeditious and economic dis- 
position of such controversies. That committee has now made a report which 
has been approved and adopted by the Conference at its sessions on September 
24-26, 1951. 


The work of the committee was divided into two parts, one dealing with pro- 
cedure before the courts in cases where trials are protracted and the other with 
prevalent procedures and methods of their improvement before administrative 
tribunals. A subcommittee composed of representatives of the administrative 
agencies of the federal government, the general counsels of such agencies and 
lawyers practicing before them was appointed to deal with the latter problem. 

The conclusions of the committee as to court procedure were as follows: 


1. That unnecessary delay, volume of record, and expense in judicial proceedings 
constitute an obstruction to the administration of justice; that such delay, volume and 
expense occur in a sufficient number of cases to constitute a serious problem. 
2. That prevention of these conditions depends upon a fixed determination on the 
part of judges to prevent them and a firm course of action to that end. 
3. That the most effective means of preventing unnecessary delay, volume of record, 
and expense are: 
(a) Conference between judge and counsel prior to trial, such conferences to be 
of a style and scope to meet the peculiar needs of the particular case; 
(b) the exclusion from the record of all unnecessary, as well as all irrelevant and 
and incompetent, matter; and 


(c) a course of procedure which will minimize delay in the accurate disposition 
of the cause after the completion of the trial. 


Specific methods meeting with the approval of the committee for these pur- 
poses are set forth in the report of the committee. 


The subcommittee on procedure before administrative tribunals reported that 
the problem was one which the regulatory agencies themselves must solve and 
to this end recommended the calling of a conference of the representatives of 
such agencies by the President for the purpose of devising methods of preventing 
unnecessary delay, expense and volume of records and of improving the effi- 
ciency of the administrative process. 
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COMMITTEE REPORTS REMINDER 


May 23 and 24 of this year, our Association will have its annual meeting in 
Kansas City, Kansas. As plans for the meeting are being formulated and the 
program arranged, the submission of committee reports and recommendations 
along with assembly debate comes to mind. Many times these recommendations 
are such that they deserve the consideration and study of the entire bar before 
the time of the annual meeting. Hoping, therefore, to have the various com- 
mittee reports in the hands of the Association’s members before they go to the 
meeting, it is urged that the Committee chairmen complete their committee 
work and have their reports submitted to the Executive Secretary by April 1. 


J.W.S. 


SPECIAL AGENTS FOR F.B.I. NEEDED 


The Federal Bureau of Investigation has advised that because of increase in 
its responsibilities and activities, it has need for a considerable number of addi- 
tional Special Agents. Law trained applicants are most desired and are urgently 
needed by the FBI. Entrance salary is $5,500 per annum. Application blanks 
and further information may be secured through contact with the Special 
Agent in Charge, FBI, United States Department of Justice, 707 U. S. Court- 
house, P. O. Box 2449, Kansas City, Missouri. 








JOTHIE LOITOR 


Address communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 


FROM J. C. RUPPENTHAL, Member of Board of Editors 


Your memorandum of 20 November 1951 to the executive council and committee on 
revision of the constitution of the Bar Association was received and considered with much 
interest. The printing of the constitution is timely in view of consideration of amend- 
ment. As Kansas has not become interested in an integrated bar such as many states 
have, the revision of the constitution and bylaws may be timely. I think that all of these 
provisions for guidance of the activities of members of the state association as such so 
far have fallen short of the democratic government that is possible for 2,000 lawyers 
trained in the fundamentals of government. 


The approval of a measure at our last annual meeting by the vote of 253 members 
out of hundreds enrolled, plus hundreds more who are not (but ought to be) members 
of the state bar association, is a shocking and dangerous example of indifferentism, and of 
drift to rule by bosses, cliques, and despotic majorities in the name of “representative” 
government. 


The direction of government of the Association should be always within control of 
the full membership, and it should be the aim to enroll every person in the state who is 
admitted to the Kansas bar. It is time for the bar as a whole to govern the Association, 
and the constitution and bylaws should clearly provide for (1) petition by one or more 
members at any time to file a request for change of bar government to be acted on later; 
(2) instead of a vote viva voce or by show of hands of somewhat more than one tenth 
of the lawyers in Kansas, all voting on officials, on measures and on organic law (and 
bylaws), should provide that all members unable to attend may vote by ballot and mail 
the ballot to the head office. This has long been done by many state and national organi- 
zations that are not in the habit of talking so much (and doing so little) toward gov- 
ernment by all the people, while keeping many by one means or another from any ex- 
pression at all of their wishes as to officials, measures, objectives or rule. 


It is evidence of low professional interest that so far the bar has not made possible the 
publication of an adequate, detailed index of all Journals from the first issue in 1932 to 
the date when forms close for its printing. The aggregate of material of special value to 
Kansas law practice is very great as found on the pages of the Journal. As stated to you 
before I would be pleased to join with those who value such index in a subscription apart 
from bar dues, to cover cost of paper and printing of such index. At first we could re- 
member somewhat as to where to look for material that has appeared in Journal BAK. 
Now that is hardly possible for anyone. We are fortunate to have the Journal well in- 
dexed in the Index to Legal Periodicals. But I do not know that any lawyer in Kansas 
takes that Index, or has (as I have) a complete file bound (all but the last few issues) 
of Law Periodicals Index. 
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SOVEREIGN IRRESPONSIBILITY! 


By GENE MITCHELL 


One of the most important problems in the administration of government is 
the adjustment of injuries caused to an individual by the government and its 
agents. Such injuries may be of a contractual or delictual nature. It is the pur- 
pose of this paper to discuss the nature of the problem and the means of its 
solution. 


RIGHTS OF THE PRIVATE INDIVIDUAL—IN RE COMPENSATION 
FOR INJURY 


A citizen injured at the hands of another citizen customarily finds the courts 
open to him and offering redress for his injuries. The same citizen, if the wrong- 
doer be the State, will often find that his loss must go uncompensated; a forced 
contribution to the cost of government. Not only is this apt to be a serious hard- 
ship for the ordinary person, but it is an anomaly in our law, and inconsistent 
with our proud heritage of justice and equality in other types of cases. Our gov- 
ernment is a good faith government, and no reason appears why such a govern- 
ment should not keep faith with its governed in this instance as in all others. 

The following factual situation may serve to highlight the individual’s prob- 


oft = soe by Prof. Edwin M. Borchard, Yale University. See generally his articles in 34 Yale Law Jour- 
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lem and introduce points of interest for discussion: Doe is director of a certain 
Bureau for the State of Kansas. In the course of his duties he often drives an 
automobile provided by the State. One day, preoccupied by some disturbing 
developments in his office, Doe drove out of a side road just outside of Topeka 
and onto a main thoroughfare without stopping or slowing down. His negli- 
gent operation caused him to collide with a car driven by Roe. Doe escaped 
without serious injury, but Roe, after long hospitalization, suffered total and 
permanent disability. The State had no insurance on its vehicle and Doe had 
no personal coverage,” and in addition is virtually judgment proof. If Mr. Roe 
should consult you with respect to his rights against Doe’s employer, what will 
you advise him? Reluctantly, you may conclude that he has no “rights.” He 
may petition the legislature’ for special legislation giving him relief, and by the 
“grace” of our benign sovereign, in a year, or in several years, some compensa- 
tion may be his.‘ Is this the American type of justice? Had Mr. Doe worked for 
the Santa Fe Railroad, he would have been welcomed into the courts to bring 
the wrongdoer to account. The State has more financial power than any private 
corporation. Why should it not be willing to make compensation for the in- 
juries that it inflicts? Whatever may be said in general for the doctrine of sov- 
ereign immunity, it can defeat justice in an individual case as the preceding 
extreme example illustrates. The result is needlessly inconsistent with other 
cases establishing traditions of security for a free people through a system of law. 
Government of, by, and for the people calls for good faith performance by the 
government of its duties; one of which, in so far as possible, having in mind the 
need for governmental freedom to act affirmatively, is to make whole a party 
injured at its hand. Sovereign immunity from suit to the extent that it assures 
governmental freedom from restraint, and provides a protection, otherwise 
absent, from frivolous litigation, is a necessary working rule for the administra- 
tion of government. The rule, however, does not discharge the government's 
obligation to the injured citizen. Here, the public interest in policy of immunity 
is not equal to the public interest in the individual. Sovereign irresponsibility 
through non-suability must be replaced by an orderly judicial process of account- 
ability. 


Uninsured State motor vehicles are perhaps the least of the risks that the citi- 
zen runs. We become more and more in close contact daily with some aspect 
of government, and if misfortune occurs as a consequence of one of these con- 
tacts, we may, in calamitous fashion, suddenly realize the effect of the rule that 


2. This is not an unusual situation. The State carries very little insurance on its property. As a general rule, 
liability policies are not carried on State owned vehicles. The only hope is that the agent or employee will carry 
personal liability coverage. 

. A glance at the Laws of Kansas, 1949, Chapters 96-98, will disclose at least 20 appropriations made by that 
to compensate citizens for personal injuries in which it was recognized that the State was at fault. 
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the State is immune from liability in all respects unless it has clearly and ex- 
plicitly given its consent to the contrary.’ Torts of about all description, and 
injuries caused and only made possible by State authority in the hands of some 
wrong-doing official, find the State unwilling to afford relief.° The State is not 
liable for injury resulting from the defective condition of its buildings, schools, 
and hospitals;’ one put to considerable time and expense because of an error 
on the part of a State official may recover neither his costs nor damages;® loss 
from some types of injury to land must be borne by the owner;? cattle and other 
animals destroyed under an unconstitutional law, or killed by reason of a 
mistake of judgment on the part of the inspector, will be compensated for at the 
low statutory rate, or if the legislators should so decide, the loss might be left 
upon the owner subject only to his doubtful remedy over against the unfortunate 
official;'° one may not maintain a suit against the State for the collection of 
payments allegedly due under contract;'' the rightful owner of money er- 
roneously mixed with public monies and deposited in the treasury may be with- 
out judicial remedy;'* one allegedly entitled to a pay raise for which an appro- 
priation had been made cannot gain the hearing of the State’s courts in a suit 
for compensation. Unfortunately the courts have taken the position that 
statutes relaxing the bounds of immunity must be strictly construed.’* Further, 
and perhaps greater injustice is done by the general holding that the doctrine of 
respondeat superior has no application to the sovereign. The special reasoning 
behind this is that if the sovereign can do no wrong he certainly cannot author- 
ize one. Thus, a statute authorizing suits against the State in the most broad of 
terms will be held to exclude liability for the torts of its agents.’ This pattern 


5. The used in Barker v. Hufty Rock Asphalt Co., 136 Kan. 834, 18 P. 2d. 38 1995), and in 
Asbell v. State, 60 Kan. 51, 55 Pac. 338 (1896), is illustrative. It is not here advocated that the State be 
stripped of all of its immunity. It must be free at all times to carry on the business of government. For that 
—_= specific relief should not be available against the State. Substituted redress in the form of money 
is icient. 

6. The situations presented in note #33 are possible, though in those cases a remedy was found under the 
Civil Rights Acts. A variety of incidents are set out in 19 K.B.J. 376. That article deals with municipal liability 
but wherever a parallel situation involving the State is possible, BT, the State will not be amenable t 
suit. 

iZ Se ena of 6 of State immunity can hardly be over emphasized. The State absolutely is not liable in any 
ro wary unless it has given its consent to the contrary. In Riddoch v. —, - Wash. 329, 123 Pac. 

(1912), “the Se State had leased its for —_ A balcony railing collapsed and P. was injured. Even in 
such a case, no relief was to be had against State. In general see Borchard, note (1) op. cit., and 59 CJ. 193, 
et. seq. 

> Railroad Co. v. Nation, 83 Kan. 237, 109 Pac. 772 (1910). 

7 he Darby, 146 Kan. 63, 68 P. 2d. 649. (1937); cf. Thomas v. Ellis County, 91 Kan. 443, 138 Pac. 
409 (1914 
10. pe Bm «. Schriber, 185 Or. 615, 205 P. 2d. 149. (1949); 67 A.L.R. 208. (The same rule applies to 
trees and other vegetation. ) 

11. Comeaicn Co. v. Board of Administration, 105 Kan. 291, 182 Pac. 386. (1919); See Albert 
v. West Virginia rt Control Commission, 132 °W. Va.—, 53 S.E. 2d. 609, 9 ALR. 2d. 1284. (9a 
certiorari denied 7 337 U.S. 914. 

12. Nation v. he on 86 Kan. 564, 121 Pac. 507. =, 

Plaintiff unsuccessfully sought a writ of 

action, quo warranto, writs rer mandamus, pro- 

ofan ceive avoid damage or 9 educe dana, which if allowed to culminate 
i id be available. Bg 


Russell, 69 Ariz. 245, 212 . 2d. 91. ae Dy Bowler v. Vannoy, 4, "215 P. ; 2d. 248 


14. Ia American Mutual Liability Insurance Co. v. State Highway Commission, 146 Kan. 239, 69 P. 2d. 
1091 (1937), am injured party had brought himself within the consent statute regarding defective ways, but 
Or aes Seems Ge cunaly ese @ whe wetness Gupeneaticn. TS tama. who became su 
the inj parties cause of action was hel able to suit agains: the State. Perhaps Thummel v. 
ighway Commission, 160 Kan. 32 164 P. 24. 72 yh byt ahele an Ge Guz @ 

the court, for it would seem that the court stretched somewhat in order t0 give the Plaintiffs relief. 

15. Sandel v. State, S. Car., 104 S.E. 567, 13 ALR. 1268 (1920), annotation at 1276; Smith v. Seate, 227 
N.Y. 405, 125 N.E. 841, 13 A.L.R. 1264 (1920); See 169 A.L.R. 105; In general, 49 Am. Jur. sec. 76. 





278 The JOURNAL 


of governmental immunity runs from the State down through the county’® and 
city'’ and even to corporate organizations owned by these bodies.'* The first 
of our governmental units to be essentially shorn of this immunity of the sov- 
ereign was the city. Perhaps it fell first because it is the governmental unit 
which has primary contacts with the people and therefore the extent of the 
injustice caused by continuing its immunity was first and more readily seen; 
or perhaps the cities were withdrawn first merely because they are “smaller,” 
or because many of their enterprises take on a “commercial” air, or because 
cities are “incorporated.” The statement is often made that cities are held liable 
only when acting in their “proprietary,” or “corporate” capacity as distinguished 
from their “governmental” capacity.'? The better critics and courts agree that 
these are terms incapable of substantial differentiation in so far as the activities 
of government are concerned.”° No governmental unit can undertake activities 
not designed to benefit the public welfare; and all activities, so designed and so 
undertaken, are governmental.” This instability of definition and premise 
affords many a judge opportunity to give needed relief whenever a just cause is 
presented. The fact that immunity can be so easily overcome on the city level 
indicates that justice equally should prevail on the State and county levels. 
Their activities vary not in kind, but only in degree or scope, from those of the 
Cities. 


RIGHTS OF THE PUBLIC—IN RE PROPER ADMINISTRATION 
OF LAW 


Our judges and legislators have not been entirely callous to the plight of the 
injured citizen. In many instances where the situation has been one which an 
offending executive official must be held accountable in damages, or else no 
relief at all be offered, it has been decided that the official must bear the con- 
sequences of his act. Thus it is said that if a health officer, by mistake in judg- 
ment, orders the condemnation of sound animals, the law implies the right 
to maintain a suit against him for damages.”” So also, other officials of compa- 

ait Generally, statutes waiving county immunity are as narrowly construed as are those waiving State 
ity, and the county is also freed of respondeat fae oll lisbilicy. See Smith v. Higgins, 109° ‘ee. 477, 4 
P. 2 2d. 544 hag tod she several Kansas cases cited therein. County immunity is seldom put on the ground 


A its sovereignty is placed on public policy. Its . sone Organization is often stressed to justify 
ek —y 8 Fel to cities. See Thomas v. Ellis County, 91 Kan. 443, 138 Pac. 409 


17. For a survey of the Kansas cases with regard to the immunity from suit accorded cities see 19 K.B.J. 376. 
Kansas is fairly typical of the States at large. In general, it may be said that as an autonomous corporte body the 
ATS Ae Er ere & the State, shares the State’ 
immunity and inability of the i 


escapes responsibili courts 

fanctions of the city in its governmental capacity as agent of the State, and its ity as an autonomous 
1 local government, indicates that the distinction is one of degree only as criteria of liability. 
Wi to construction, operation and maintenance of streets and other guile wel woe, the courts find reason 
to hold city liable with comparative ease. It requires no greater sense of justice to reach the same result, based 
on the same reasoning, with respect to police, fire and health services. All are mane & Se toes af Be 
aheenconslnce peter the well of Gre roe Snes & am Gamay conthed | however, and only as the af - 

keen ity 





a ce pierce the eee an effort to relieve an injured citizen. See Fowler v. 
00 Ohio St. 1 126 N.E. 72 (1919): but tt caught up and over-ruled the case in 106 
Ohio 8342 140 NE. lee’ (ioe2 See James Barclay ith, Governmental Function And The Statement of 
a 21 Basoe Univer Law Review 236, et seq. a 
Or not often turns on the point of profit. State Prison, 128 N.C. 12, 38 S.E. 
131 “1900: Bensk 2 Tteanten 2. Volk, 72 Ohio St. 469, 74 NE 6 *(1905), But even this criteria is sub- 
to exception. See Schippa v. West Virginia Liquor Control Commission, 132 W. Va.—, 53 S.E. 2d. 609, 
5 ALR. 1284 (1948). {ucouitie diet Gy Gedy aiie axe an8 Ue an0d ete cot eeuuaiiine?, 
19. See footnote 17. 
20. James Barclay Smith, op. cit.; Fowler case, supra. note 17. 
21. James Barclay Smith, op. cit. 
22. See Note 10. 
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rable hierarchial status, as sheriffs and commissioners, may find themselves held 
personally liable for resultant damages even though they acted in good faith 
and only after obtaining legal advice.*? Nor can the official defend by showing 
that he acted under orders of a superior officer.** It follows that such low-pay 
and high-risk positions are difficult to fill with reliable men, and, when once 
filled, the officials are apt to be fearful of enforcing the law.?’ Sound adminis- 
tration of law cannot be had unless our officials are free to act without threat 
of suit and personal liability at the instance of every citizen disappointed by 
some move or decision made in the course of office. Public officials should be 
responsible only to the State.2* They must not be made the insurers against 
faults by the State. Such officials should not be personally responsible for 
mistakes of judgment as long as they have authority to consider the question.”” 
Today the bulk of the business which concerns the average individual is not in 
the courts, but in the lower offices. These offices, as that of the sheriff, handle 
a great mass of valuable transactions each day. All the reasons which are given 
for extending immunity to our judges and high officials are equally convincing 
when used to justify the grant of immunity to the incumbent of a ministerial 
office.22 Whenever damage results from the act of an official, the matter should 
be justiciable and the sovereign must assume responsibility for its agent’s con- 
duct by submitting itself to suit. As long as the sovereign remains immune from 
suit, the courts will want to hold our commissioners, sheriffs and other officials 
liable for damage caused to individuals with whom they come into contact.” 
While this does give the injured party relief which he would not otherwise 


have, it has also the very detrimental effect of driving good men away from the 
offices and penalizing those who do take the jobs; or else it encourages them 


Cunningham v. Blythe, - Kan. 689, 127 P. 2d. 489 ae 


Such defense is good only if the superior officer commanded the particular tort. Robertson v. Sichel, 127 
us 507, 8 Sup. Cr. “\b86 (1B86): Annotations, 61 A.L.R. 277 e? 102 A.LR. 174. 


25. In the leading case of Cooper v. O'Conner, Ct. of Ap., Dist. of Col. 99 F. 2d. 135, 118 A.L.R. 1440 
(1936), certiorari denied, 305 U.S. 643, the defendants were officials, including pater officers, of the United 
States who had brought indictments against the plaintiff. = being acquitted, the plaintiff sued for malicious 
prosecution. In the course of the opinion, it was said that “‘the officer is entitled to the protection which the law 
throws about him, not because the law is concerned with his personal immunity but because such immunity tends 
to insure zealous and fearless administration of the law.”” 99 F. 2d. at pg. 139. 


26. Cooper v. O'Conner, supra. note 25, “. . . a trend is definitely observable extending the application of 
the rule to minor executive officers. It is obvious that the effect of this trend is to cut down proportionately the 
scope of Jy 2 omens rule —_ makes officials liable for tortious injuries and which denies to them the im- 
Reynolds the sovereign.” pg. 142 of 99 F. 2d. This case extends immunity to police officers. In Gibson v. 
+. ¢ AS. | 8th Cir., 172 F. 2d. 95 (1945), certiorari denied, 337 U.S. 925, as hy. Jehovah Witness 
raft Board and others for damages resulting from improper classification. defendants were given 

pd ng by dee dy Ga tm 


27. In extending immunity to the officials in Cooper v. O'Conner, supra, note 25, the court said with respect 
to the acts complained of, “‘It is sufficient if they are done by an officer ‘in relation to matters committed by law 
to his control or supervision’. . .; or x that they have ‘more or less connection with the general matters commi 
by ba to his control or ea! ¥ 139 of 99 F. 2d. 


See Cooper v. O’Con: ibson v. Reynolds, supra. note 26. To the same effect see Wright v. White, 
166 “Or, 136, 110 P, 2d. 948, {i94i) wherein an officer in the Oregon National Guard instituted court martial 
ings inst the plaintiff. Plaintiff was acquitted and then sued for malicious prosecution. It was held that 
the officer complete ye “This principle of immunity has been extended to include the acts of ministerial 
Officers . (and it extends also) to o— and naval officers in exercising their authority to order courts - 
: and no inquiry into their n doing so can be suffered in a civil suit.” In Jones v. oom, & 

of Ap., “Dist. of Col., 121 F. 2d. 40 ( (1941), cantemel denied, 314 U.S. 665, the defendants, members of 

Securities and and Exchange ion, refused to allow plaintiff to withdraw his registration certificate cay a -_ 
The defendants were & fF _ Plaintiff alleged that the investigation 

ng his business and libeling him. It was held that that the 
iediction did not strip 14 of the immunity from 
s & ax of the scope of duty will not 
35: 16 (1940), whoa a United States 
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to enforce the law with timidity.*° In the case of Tillotson v. Fair,>’ Kansas 
shows an inclination to shift from cases holding commissioners and like officials 
liable to cases giving those persons immunity. The policy as exemplified by 
Cooper v. O’Conner must be adopted and followed; and, to complete the 
scheme, we need a Court of Claims device wherein the injured citizen may 
expeditiously, and as a matter of right, not “grace,” get the relief to which he 
may be found entitled. 

While much good may be said for the Civil Rights Acts,*? their effect in the 
field that we are presently surveying is remonstrable. The predominant reason 
that judges have always enjoyed full immunity is to insure that the wheels of 
government may not be tied. Judge immunity, however, and that of other 
officials, is of the common law and could be over-ridden by statutory enact- 


ment. If the Picking case®® is to be followed, it would seem that the Civil 


30. v. O'Conner, supra. note 25, at pg. 137 of 99 F. 2d., “It may be argued persuasively that all 

public officers should ibe required to. . . respond on the merits. But the courts have been unwilling to go sc far. 

situation is one in which a serious conflict arises between considerations of public policy: One, the protection 

of the individual citizen against oppressive official action, and the other, the protection of the whole people by 

rotecting their officers against vindictive and retaliatory damage suits, in order to insure their fearless and ef- 
ective qiuisisuedien of the law.” 

31. 160 Kan. 81, 159 P. 2d. 471 (1945). Members of the State Highway Commission are sued individually 
for violation of plaintiff’ s rights in a certain alley which was taken and used by the defendants without resort to 
condemnation proceedings and without any compensation made. Such was an act beyond any power and jur- 
isdiction conferred upon the Commission by a a The plaintiff contended that the case fell within the rule 
of Cunningham v. Blythe, 155 Kan. 689, 127 P. 2d. 489 (1942), wherein County Commissioners, acting on 
= advice of the County Attorney, took possession of and tented certain property bid in by the county = re Loe 

law, the Commissioners had no right to take possession and rent the property until three years 

court held that the Commissioners had acted beyond their jurisdiction and —— should be >) table *: 
the Tillotson case, the Highway Commissioners were allowed to retain their immun the court opining that the 
case presented fell more nearly within the rule of Evans v. Marsh, 158 Kan. 43, 145 3. 2d. 140 (1944), wherein 
a Drainage District, — jurisdiction to construct the ditch in question had let the contract for same by 

proceedings which were void and of no effect. In support of the popedion that the courts are more 
likely to extend the scope of official immunity when the State, x rincipal, has admitted its liability and sub- 
— itself to suit, thus affording the injured citizen a means ief apart from the mistaken official, it may 

be noted that in a subsequent case, Atchinson v. State - Commission, 161 Kan. 661, 171 P. 2d. 287 
(1946), arising out of the same facts, the court indicated that the plaintiffs might have relief by a suit against 
the State ‘for the state has expressed its consent.’ 

32. The first Civil Rights Act (1866) was designed to secure to negroes the civil rights enjoyed by whites and 
to that end declared all persons born under and subject to United States jurisdiction to be citizens of the United 
States ee ee eS ee een, OF and gave a cause of action for 

policy from possible overthrow it was embed 


" 
ah 1866. A third Civil Rights Act was passed in pertinent provisions of these Acts may be found 


.C. sections 42, 43, 47; 18 U.S.C. sections O41, 242; iF in 28 U.S.C. section 1343. Neither an allega- 

ion of diversity of citizenship nor of jurisdictional amount is necessary. Hague v. C.1.0., 307 U.S. 496, 83 L. Ei 
1423, 59 S. Ce 954 (1939); Bottone v. Lindsley, C.A. 10th Cir., 170 F. 2d. 405 (1948). 

i Pennsylvania R. Co., C.C.A. 3rd, 151 F. 2d. 240 (1945); rehearing denied, C.C.A. 3rd. 152 

certiorari i denied 332 U.S. 776. Plaintiff was arrested in New York for a or Sub- 

manner 


soughi 
tion Act. It was held that ey stated a good cause of action & oe under the Civil Rights Acts against 
of Pennsyl e G of New York, and several magistrates and police officers of each State. 

Ordinarily state judicial - oy oan certainly State Governors have absolute cy 4 “but the privilege . was 
of common law. 5 pees Se power to wipe it out. We think that the conclusion is irresistible 
ing the Ci ts Act sub judice intended to abrogate the —- to the extent indicated 
iad Pay A fateful portent to the judiciary of the several states.” pg. 250 
the dod 15 the Civil Rights Acts today, examine the following cases: In Burt v. . 

A. 2 1564 oe a 791 BY 1 Ge ple, an architect, sued the officials of = 
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Rights Acts move against this pervading public policy with extremistic effect. 
They open up officials to suit for errors of judgment.** The effect that this has, 
and the trend in the States away from such personal liability for officials has 
already been noted.®* The Civil Rights Acts give the federal courts jurisdiction 
of issues which first should be passed upon by State courts. Thus, the immunity 
which our judges and officials should enjoy from retaliatory actions might be 
cut off. Assumption of jurisdiction by federal courts is made less burdensome 
by the developing practice in the federal courts of voluntarily staying jurisdic. 
tion until unsettled matters of State law have been passed upon by State courts.’ 
It is probable that restriction on the immunity of our officials could be avoided 
in large measure by adoption in the States of an adequate alternative remedy 
available to the injured citizen.?’ 


THE SOLUTION 


An acceptable and well balanced scheme is now found in the federal system 
and in several states. With respect to the federal system, the scheme consists 
of the Tucker Act,>® and Sections 1495 and 2513 of 28 US.C.A.,”” supple- 


179, 7 71 S. Ce. Y iS (1958), The opinion of the Supreme Court restricts the broad language of the Picking case 
this extent at The Civil Ri = = were not intended to make legislators personally liable so long as 
they are acting 4 a * field to which er extends. For further indication of the scope now given the Civil 
Rights Acts see Laughlin v. Rosenman mish) 2d. 838 (1947); Bottone v. Lindsley, i 10th, 170 F. 2d. 
re (1948), certiorari denied, 336 U.S. 944; McShane v. Moldovan, C.CA. 6th, 172 F. 2d. 1016 (1949) ; 
v. Williams, 341 U.S. 97, —L. Ed.—, 71 S$. Ce. 576 (1951); and United States v. Williams, 341 
us 70, —L. Ed.—, 71 S. Cr. 581 (1951). 
st See footnote 33. 
5. See footnote 2 


26. 
36 Railroad Commission of Texas v. Pullman Company, 312 U.S. 496, 85 L. Ed. 971, 61 S. Cr. (1940). 


643 
The Texas Commission had issued an order that all sleeping cars should be in charge of an ana ge & of the 
t 


rank 

of Pullman Conductor. These are white personnel. The Pullman Porters, who are colored, claimed the order 

was a discrimination against negroes in violation of the 14th ayo The critical issue to be decided was 

whether or not the Texas Commission had statutory authority to make the order in question. If it did not, the 

constitutional issue did not arise. The federal court recognized that the final re | on this point was for the 

aoa ad ya a It was hee A therefor, that the federal courts in exercise of their wise discretion should 

a determi: of the issue in the State courts. In A.F. of L. v. Attorney Gen- 

eral, TUS. 582, soe Biss eS. Cr Se (1946), the State of Florida had adopted a new amendment to 
General of Florida interpreted d jpted to enforce as outlawing all agree- 

was made a condition of employment. So construed, the plaintiffs commit 


Amendment had been Flori To the 
. Town of Babylon, C.C.A. 2nd, 1 2d. 107 (1949), saying that the practice of the Pullman 
has become common in this class of litigation. Also, Alabama Public Service Com. v. Southern Ry. Co., —U.S. 


doctrine of the Pullman case is inspired by a desire to establish and maintain 
ederal systems. jurisdiction by the federal courts 

’ reasoning and desire t to be 

federal court to decline original jurisdiction of a suit men He the Civil Rights Acts 
the citizen an adequate alternative — * +. — = Claims device would offer 
a East Coast Lumber Termi: of Babylon, supra. i. 33, 


Corp., 337 U.S. 682, 331 L. Ed. 1628, 69 S. Ce. 1457 
1, fh-5 5 537 US a at PS. 697.) 
ion te inception, the Congress of the United States has received and considered petitions for special re- 

4 early in its history, the number of petitions presented caused great delay and injustice. ——_ in ia 1855, 
Court of Claims was set up. It was not a judicial body, however, and rendered no judgments, but y made 

Congressional committee. In 1863, this Court of Claims was reorganized, made a juidcial 

judgments in cases based on contracts express or implied, or pursuant to a law of 

were expressly Fay The Tucker Act followed in 1887 and gave the district courts 

where the claim ee ee oe ee a ee ne S 


+ claims, the 
. “1038, 61 S. Ce. 767 "C1941) as ond US. ¥ v. 3437 
. 2d. 828 8 (1946). Even a. v x. as a by the 


contract to pa’ less held 

Us. 149 U.S. 223. 37". a. 862," 3s ce 1011 
less Likely it is that the in party w able to maintain 
.S., 198 US. 229, 49 L. Ed. 1029, 25 §$. ce 634 (1905). By 
ct, and culminating in the Federal Tort Claims Act (1946) the Lp 

pm Fn In 1910. c” United States submitted to suit yA patent infringement (Act of 
deg Workmen’s Compensation Act opened the United States 

ity or from a personal injury sustained while in the performance 
c. 458, 29 Stat. 1 > ‘a PX one of legislative enactments regarding aenine 

—s.% “+ 4 in that field. See litan 

Ed. 1692. 9 S. oo i317 (1949) to the effect that the Jones Act of "1920 
oS t is fare | a opt A 4a eA 
in chlo come pesied (1900) tho mont Gut bed been done to re- 


} PRs ease 
MENG F 
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mented by the long awaited Federal Tort Claims Act.*° These now may be said 
substantially to strip the United States government of all objectionable claims 
to immunity. Among the States, New York is outstanding. It has amended its 
constitution and made its Court of Claims a Court of Record.*! Thus, submis- 
sion to adjudication of claims against the State of New York based upon the 
misfeasance or non-feasance of its employees and agents is a fully recognized 
duty of the State. While New York has amended its Court of Claims Act so 
as to provide for situations parallel to that presented in Campbell v. State,*? it 


lieve landlubbers in respect of governmental torts was to provide that the heads of departments might settle certain 
of the c ia egniast them. The settlement, however, was to be for no more than a certain amount in nominal sum. 
secti 


laims 

. Both ions derive from 52 Stat. 438, May 24, 1938, c. 266, sections 1-4. Section 1495 reads: ‘The 
on of Claims shall have jurisdiction to render judgment upon any claim for ages by any person unjustly 
convicted of an offense against the United States and imprisoned.” Section 2513 provides, in substance, that any- 
one suing under Section 1495 must allege and prove that his conviction has been reversed or set aside on the 
ground that he is not guilty, or that he has been pardoned on the ground of innocence, and that he did not com- 
mit any of the acts charged or that such did not constitute an offense against the United States, and that he did 
not by misconduct or negligence cause his own prosecution. Proof of such facts is to be by certificate of court 
or pardon, but a certificate of pardon is not acceptable unless judicial remedies were first exhausted. Damages are 
not to exceed the sum of $5,000. These sections were considered in United States v. Keegan, 71 F. Supp. 623 
(1947). Keegan was counsel for the German-American Bund. He was convicted of counseling persons to evade 
and resist service in the Armed Forces. His conviction was subsequently reversed by the Supreme Court but 
had served time in the interim. One of the grounds upon which his petition to the court for a certificate 
of innocence was denied was that he was guilty of wilfull misconduct which brought about his own arrest and 
prosecution. Consider the following words of the court: “It has always been recognized that the safeguarding of 
society by the prosecution of crimes against it, is a sovereign attribute inherent in all governments. . . and for 
mistakes in exercising its sovereign rights, there can be no liability against the government wthout its consent. It 
has been said that it would be injurious to the public interest if a government hesitated to prosecute a suspected 
guilty person for fear of striking an innocent one. Nevertheless, it cannot be gainsaid that, where a sovereign gov- 
ernment has punished a person for a crime of which the person was entirely innocent, in fairess and justice the 
injured person should be compensated. He cannot be made whole. The wrong cannot be wholly righted, but in 
such instances, at the very least, the injured person can be compensated by the sovereign. Of course, it is distaste- 
ful to the public generally, the lawyers and judges particularly, to think that an entirely innocent person is ever 
punished for a crime. ere are, however, certain glaring instances of this tragedy. . . there is the case of 
Andrew Toth, who, after having been convicted of murder in Pennsylvania, and serving 20 years, was found to 
have been absolutely innocent. He had no redress at law, and the Legislature declining to provide compensation, 
Andrew Carnegie gave him a pension of $40 a month. This case was the subject of an editorial in the Virginia 
Law Register. . . which is in part as follows: ‘Had this man been imprisoned at the instance of a private person 
for twenty-four hours in jail and such imprisonment shown to be false and malicious, he would have recovered 
ample But in his present situation, he is without redress and the strong arm of the law which has taken 
out of his life twenty years, caused him to endure shame, suffering and humiliation, is withdrawn from him and 
he goes forth an outcast and a beggar, only saved from actual want by private charity. Is this a condition of affairs 
which should exist in a civilized country, boasting of men’s equality before the law?’”’ See also Eiberg v. United 

States, 76 F. Supp. 99 (1948). 

40. This Act with certain enumerated exceptions amounts to a general waiver of immunity by the federal gov- 
ernment from tort actions arising out of negligence or wrongful acts or omissions of federal employees. The action 
is one for damages only and is brought in the district courts. The amount of the recovery is not limited. The heads 
of departments are empowered to settle claims not exceeding $1,000, and the Attorney General, with the approval 
of the court may arbitrate, compromise or settle any claim cognizable under the Tort Claims Act after the com- 
mencement of action thereon. The decision of the District Court in this respect is not subject to review. Hubsch 
v. United States, 338 U.S. 440, 94 L. Ed. 244, 70 S. Ct. 225 (1949). A judgment pursuant to the Act is a 
complete bar to any action against the employee who caused the injury. For an indication that the Tort Claims 
Act will be given a reasonable scope see United States v. Yellow Cab Co. —U.S.—, —L. Ed.—, 71 S. Ce. 399 
(1951) (The District Court may require the United States to be impleaded as a third party defendant and answer 
the claim of a joint tort-feasor for contribution in the same manner as if the United States were a private indi- 
vidual.) ; Brooks v. United States, 337 U.S. 49, 93 L. Ed. 1200 69 S. Ce. 918 (1949) (Serviceman allowed to 
recover under the Act for injuries not service incident); United States v. Aetna Casualty and Surety Co., 338 U.S. 
366, 94 L. Ed. 171, 70 S. Cr. 207, 12 A.L.R. 2d. 444 (1949) (U.S. anti-assignment statute, R.S. 3477, does 
not bar a suit by an insurer-subrogee.); Com’rs. of the State Insurance Fund v. United States, 72 F. Supp. 549 
(1947) (For purposes of pane Genat beneficiaries of the Act, held that no cause of action against the gov- 
ernment existed until the Tort ims Act became law in August 1946.); “In recent years the trend has been to 
liberalize the interpretation of statutes of this nature. . . the present method for the settlement of tort claims 
against the United States has the approval of all lawyers, judges and the public.” J.A. Journal, May 1950. In general 
see 1 A.L.R. 2d. 222. 

41. The 1874 amendment of the New York Constitution, Article 3, Section 19, to prohibit the audit and 
allowance of private claims by the legislature, resulted in the creation of a Board of Claims in 1883. This finally 

the of Claims as set up by Laws 1920, Chapter 922. It was a legislative court with its member- 
ship and jurisdiction determined by legislative enactment. On November 8, 1949, by election then held, the 
New York Constitution was amended to make the Court of Claims a Court of Record and to increase the number 
of judges to six; they to have the same qualifications and be subject to the same restrictions as justices of the 
Supreme Court, and to be appointed by the Governor with the consent and approval of the Senate for a term of 
nine years. 

42. Court of Claims of New York, 186 Misc. 586, 62 N.Y.S. 2d. 638 (1946). In 1938, Campbell, mar- 
ried and the father of three small children, was arrested and convicted of the crime of forgery. In 1945, his in- 
nmocence was positively established by the confession of another man and Campbell was pardoned. The waiving of 
sovereign immunity and assumption of liability for the negligence of employees and officers by the Court of 
Claims Act of New York did not create a cause of action against the State for this erroneous conviction. Judge 
immunity is commonly taken to be general and absolute. The Legislature was prevented from app: a. com- 
pensation directly by the provisions of the New York Constitution, Article 3, freien 19, and Article 7, Section 
8. Having determined that Campbell should be compensated, the Legislature imposed upon the Court of Claims 
the of i his claim ‘‘as a claim founded in right and justice or in law and equity against the State of 
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has not yet brought all claims for damages resulting from unjust conviction and 
imprisonment within the Claims Court jurisdiction.*? 


CONCLUSION 


The Doctrine of Sovereign Immunity descends from medieval England and 
still survives though the monarchial absolutism which gave it birth is non- 
existent here. In the United States it is commonly thought that ultimate sov- 
ereignty is in the people with only a secondary sovereignty in the governmental 
body. This concept of our society is so inconsistent with “The King can do no 
wrong” as the basis for sovereign immunity that many courts now recognize 
“public policy” as the real reason for immunity. Today, public policy does not 
require immunity for the sovereign. Rather, for the good of the public, it is 
necessary that the sovereign admit its fault and liability and assume responsi- 
bility for the conduct of its agents. When our nation was young, it likely was 
true that public policy did require that the sovereign retain its immunity. At 
one time, it could not have survived if it had been subject to suit by all who had 
claims against it. In addition, the activities of government then touched rela- 
tively few people and thus the flaw in justice was not so threatening. But that 
is not the picture today. To a great extent, we have seen fit to let ourselves be 
regulated in all phases of our lives. We are constantly in contact with govern- 
mental agents or processes on one level or another. Government is our largest 
employer, our wealthiest financier, our largest property owner, and our most 
immediate employer. Such comprehensive and continuing contact with govern- 
ment and its agents necessarily exposes many to risk of injury in person and 
property for each one that was exposed in 1789. 


We need a Court of Claims device in Kansas. No substantial legal objection 
to the adoption of such a device is apparent. Citizens having their person or 
property injured at the hands of the State or its agents should have redress as 
a matter of “right.” To deg is not our nature. “. . . The state, which permits 
an action for damages against its citizens for injuries inflicted by their torts 
and the torts of their servants committed in the course of or in pursuance of the 
master’s business, should not shield itself behind the immoral and indefensible 


New York and morally and equitably Loma A ble.” It was held that “. . . the special law is not in con- 
travention of the Constitution of the State of ork. By Article 3, Section 19, of the Constitution of the State 

New York, the Legislature is prohibited io # auditing or allowing any private claim or account against the state 
and by Article 7, Section 8 of the Constitution it is provided that neither the money nor credit of the state shall 
be given or loaned to or in aid of any individual, or public or private corporaton or association, or private under- 

ing. It has, however, been held that whlie the Legislature may not sanction a gift of public moneys for private 
Purposes, it may in certain instances acknowledge the justice of a private claim against the state and provide for 
its audit and p Rat by the Court of Claims, providing that the claim appears to the judicial mind and con- 
science, to belong to a class of claims concerning which in the exercise of a wide discretion, the Legislature might 
reasonably say are founded in equity and — and involve moral obligations upon the part of the State which 
the state should _-., 62 N.Y.S. 2d. at pg. 641. The court adopts with approval the Principles, established in 
Ausable Chasm Co. State, 226 N.Y. 326 194 N.E. 843 ph ig in which case it is said that ‘““The Constitu- 
tion does not prohibit the Legislature = sf in behalf of the state what a fine sense of justice and equity 
would dictate to an honorable individual.” .E. at pg. 845. 

43. Asa result of the Campbell case, on tt of New York amended the Court of Claims Act by grant- 
ing additional jurisdiction as follows: ‘To hear and determine the claim for damages against the state of any per- 
son heretofore or hereafter convicted of = felony or misdemeanor against the state and sentenced to imprisonment, 
who after having served all or any part his sentence shall receive a pardon from the governor stating that such 
pardon is issued to (sic) the ground of innocence of the crime for which he was sentenced.” This es care of 
the facts of the Campbell case. It is apparent, however, that there are other procedures — — a man may 
be determined to = been erroneously convicted and imprisoned. A bill has Goon ponen the current session 
of the New York Legislature which would fill this gap by adding to the above ph = mn — pc “or shall have 
been found by a = of competent jurisdiction to have been erroneously convicted of the crime for which he was 
sentenced, J, whose judgment of conviction and sentence shall have been vacated and set aside by such court.” 
The fate of this proposal is not known. 
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doctrine that ‘the King can do no wrong’.”“* Our governments were raised as 
“good faith” governments. The objection often made when a waiver of im- 
munity is contemplated, i.e., that there will spring up an abundance of vexatious 
suits based on fictitious grounds, does “not take into account that the risk might 
be insured. Doubtless, there will be fictitious or unworthy suits and doubtless 
some of them will be successful. That is one of the penalties we pay for de- 
mocracy and justice because justice must be administered by human beings. 
But greatly out-weighing this consideration is the fact that in a period of time 
children and adults injured by the negligence of servants of the State, or em- 
ployees of the municipalities or of the school boards, will suffer the injustice 
of being uncompensated by a society which was too short sighted to see that the 
rule of sovereign immunity was outmoded and no longer necessary.”*° States 
having established Courts of Claims in operation are found agreeing that “The 
argument that the recognition of such moral obligations . . . would open the 
door to a veritable flood of claims ‘is not only specious but is wholly un- 
sound’.”*° New York, under wisdom gained by long experience, has moved 
forward from a statutory to a constitutional basis for its Court of Claims. The 
important thing, nevertheless, is that the adjustment of legal relations be ac- 
complished under a system of existing law by a court exercising judicial power 
and before which a citizen may assert his rights under the law rather than be 
compelled to seek the grace of the sovereign as expressed in ex parte legislative 
special action. 

The process of relief should be under judicial safeguards and as a matter of 
right. Such is inconsistent with legislative action in individual cases. The 
answer lies in general standards established through a code provided by the 
Legislature. The application of such general standards to particular cases should 
be placed in the courts. This is the form and practice of good government. 
Then, all may “be governed by certain laws for the common good.”*7 





44. Bingham v. Board of Education of Ogden City, Utah, 223 P. 2d. 432, 439 (1950) (dissenting opinion). 
45. Bingham case, supra. note 44, at pg. 441. 

46. Price v. Sims, W. Va., 58 S.E. 2d. 657, 666 (1950). 

47. Munn v. Illinois, 94 U.S. 113 at page 124, 24 L. Ed. 77 (1877). 
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CASE NOTE 
TORTS—BLASTING—THE APPLICATION OF RES IPSA LOQUITUR 


Concussion and vibration from the defendant's blasting operations caused damage to 
the plaintiffs property. The plaintiff's complaint contained three counts, setting up 
three possible theories on which recovery might be based—absolute liability; res ipsa 
loquitur; and negligent, careless, and wanton conduct. The defendant’s special demurrer 
was sustained by the trial court, and the plaintiff appealed. It was held that the second 
and third counts did not state a cause of action since there were technical errors in the 
way in which they were plead and since the plaintiff admitted in oral argument that he 
was relying on the first count. As to the first count, the court rejected the idea of absolute 
liability and said that fault was a requisite to liability in this type of case. Reynolds et al. 
v. W. H. Hinman Co. Me., 75 A 2d 802 (1950). 


The courts are hopelessly split as to the theories on which liability in blasting cases 
may be grounded. Many courts have attempted to make a distinction between absolute 
liability for a technical trespass, i.e., the actual physical invasion of property by debris 
and rocks, and liability based upon negligence for damages resulting from concussion 
and vibration. Datham v. Peterson, 297 Mass. 479, 9 N.E. 2d. 406 (1937); e.g. Booth v. 
Roome, W. and O.T.R. Co., 140 N.Y. 267, 35 N.E. 592 (1893); anno 24 L.R.A. 105. 
Frequently the courts say that all blasting is an ultra hazardous occupation and feel that 
absolute liability should be the rule. Federoff v. Harrison Const. Co., 163 Penn. Supp. 
53, 60 A. 2d. 334 (1948), affirmed 362 Penn. 181, 66 A. 2d. 817 (1949). e.g. Brown 
v. L. S. Lunder Const. Co., 240 Wis. 122, 2 N.W. 2d. 859 (1942), anno. 92 A.L.R. 741. 
In some cases the courts have declared blasting a nuisance and so imposed absolute lia- 
bility. Worth v. Dunn, 98 Conn. 51, 118 Atl. 467 (1922); Green v. F. A. Shoemaker 
and Co., 111 Md. 69, 73 Atl 688 (1909). Still other courts make no distinction be- 
tween damage done by concussion and that done by debris and say that negligence is 
always the basis of liability. Cashin v. Northern Pac. R.R. Co., 207 Mont. 102, 28 P. 2d. 
862 (1934); Rafferty v. Davis, 206 Penn. 563, 103 Atl. 951 (1918). See also Smith, 
“Liability for Substantial Physical Damage to Land by Blasting—the Rule of the Fu- 
ture,” 33 Harv. L. Rev. 542 (1920); “Torts-Liability for Damage done to Land by Blast- 
ing,” 19 Minn. L. Rev. 322 (1935). 


The basis of liability for damage due to concussion and vibration appears to be well 
settled in Kansas. In the first case to come before the Kansas Court, The City of Cherry- 
vale v. J. F. Studyvin, 76 Kan. 285, 91 Pac. 60 (1907), the court held that a city, in 
blasting a sewer in a street, was not exempt from its negligent acts because it was doing 
a work of public necessity. 


Then in Rost v. The Union Pac. R.R. Co., 95 Kan. 713, 149 Pac. 679 (1915), an- 
other concussion case, the court stated that it was following Cherryvale v. Studyvin, 
supra, and that when injury results without trespass the injured party in order to recover 
must allege and prove negligence on the part of the defendant. 


In the only other Kansas case on the question, Bacon v. Kansas City Terminal R.R. Co., 
109 Kan. 234, 198 Pac. 942 (1921), the court held that negligence was the basis of lia- 
bility when there was no trespass in the technical sense. However, Judge Burch said 
that he could see no logical distinction in the two types of injuries and felt that “in the 
absence of technical negligence there still remains the question of reasonable use, viewed 
broadly enough to include all interests and circumstances.” But he then went on to say 
that he felt bound by the two previous cases. 


If our Court is going to say that proof of negligence is required to win a concussion 
case, how can negligence be shown? What facts and how many must be alleged and 
proved? Can the doctrine of Res Ipsa Loquitur be applied? 


Not many courts have passed upon the use of Res Ipsa Loquitur in blasting cases. 
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Many have refused to decide the question and have used other grounds for a finding of 
negligence. 
However, two Supreme Courts have directly held that a plaintiff may use Res Ipsa 
uitur to show negligence in a concussion case. Philport v. Rhinesmith, 6 N.J. Super. 
324, 71 A. 2d. 219 (1950); Continental Insurance Co. v. Harrison County, Miss., 153 
F. 2d. 671 (5th C. 1946). In neither case was there any discussion and in both cases the 
facts lent themselves to the use of the doctrine. 


Several courts have, in dicta, said that the doctrine could be used in concussion cases. 
Blukm v. Blanck and Pargaro, Inc., 62 Ohio App. 451, 24 N.E. 2d. 615 (1939), (de- 
fendant was absolutely liable since it was a trespass case); Whitla v. Ippulito, 102 
N.J.L. 354, 131 Atl. 873 (1926), (plaintiff had enough direct evidence); Boyce v. US., 
93 F. Supp. 866 (US.D.C., S.D. Iowa E.D., 1950), (plaintiff lost because he did not 
come under the Federal Tort Claims Act) 


In Washington the courts have held that the throwing of rocks by an explosion was 
prima facie evidence of negligence and that plaintiff could rely upon Res Ipsa Loquitur. 
Briglio v. Holt and Jeffery, 85 Wash. 155, 147 Pac. 877 (1915); Klipsch v. Donald, 4 
Wash. 436, 30 Pac. 991 (1892). Other courts have also held that Res Ipsa Loquitur 
could be used in cases where rocks were thrown. Cashin v. Northern Pac. R.R. Co. 207 
Mont. 102, 28 P. 2d. 863 (1934); Georgia Granite Co. v. Sims, 11 Ga. A. 302, 75 S.E. 
143 (1912). 


In Texas while the intermediate appeal courts have decided both ways the supreme 
court of Texas has refused to decide the question. See Stanolind Oil & Gas Co. v. Lam- 
bert, Tex., 222 S.W. 2d. 128 (1949); McKay v. Kelly, Tex., 229 S.W. 2d. 117 (1950); 
McKay v. Kelly, Tex., 233 S.W. 2d. 121 (1950). 


Two courts have directly held that the doctrine of Res Ipsa Loquitur is not applicable 
to blasting cases. Riggs v. N.Y. Tunnel Co., 134 App. Div. 672, 119 NYS 548 (S.C. 
Appl. Div. 2d. Dep. N.Y. 1909), (reversed on other grounds 95 N.E. 711) (1911); 
and in a rock throwing case, Driscole v. Gaffey, 207 Mass. 102, 92 N.E. 1010 (1910). 


Other courts, by way of dicta, have ruled out the use of Res Ipsa Loquitur. Drumm v. 
Simer, 68 Ariz. 319, 205 P. 2d. 592 (1949); Caramogne v. The United States, 37 F. 
Supp. 741 (DC Miss. 1941). 


While the courts have not yet agreed upon the use of Res Ipsa Loquitur, they have 
allowed, without even discussing Res Ipsa Loquitur, the plaintiff to withstand a demurrer 
to the evidence upon the most meager showing of negligence. In Goldman v. Regan, 
142 N.E. 701 (1923); Brooks-Calloway v. Carrol, 235 Ky. 41, 29 S.W. 2d. 592 (1930); 
But cf., Williams v. Codeil Const. Co., 253 Ky. 166, 69 S.W. 2d. 20 (1934), evidence of a 
large blast, plus extensive damage was enough to take the case to the jury. 


In many cases proof of damage plus testimony of an expert witness to the effect that 
if defendant had been careful no damage would have resulted, got the plaintiff to the 
jury. O'Regan v. Verrochi, 325 Mass. 391, 90 N.E. 2d. 671 (1951); Balinski v. H. Capone 
& Sons, Inc., 1 N.J. Supp. 215, 63 A. 2d. 810 (1949); Gaffy v. West Roxbury Trap Rock 
Co., 229 Mass. 211, 118 N.E. 235 (1918). 


The Kansas court has also considered the problem of the amount of proof required 
to show negligence in concussion cases. Judge West in Rost v. U.P. R.R. Co., supra, said 
that “This does not mean that it is a case of Res Ipsa Loquitur, or that the mere fact of 
injury is proof of negligence.” However, in that case a jury’s finding of negligence was 
upheld upon the mere fact that defendant had been blasting with no damage resulting 
and then there was a large blast and damage resulted. In Cherryvale v. Studyvin, supra, 
the court sustained a jury's finding of negligence upon the mere fact that defendant 
used 114 sticks of dynamite in six different holes and that the explosion did injury to 
plaintiff's building. In Bacon v. Railway Co., supra, a finding of negligence was sus- 
tained upon the grounds that plaintiff used four cans per hole instead of two and that 
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the heavier charges were desired not to obtain beneficial use of property, but to obtain 
more material faster. 


It would seem then that a plaintiff would have a difficult time in Kansas in applying 
the doctrine. The Kansas court has required four requisites for the application of the 
doctrine. 


1. The instrumentality must be such that, in the ordinary course of events, no dam- 
age would result unless there had been negligent inspection, construction, or user. 


2. At the time of the injury the instrumentality must have been under the control 
of the party sought to be charged. 


3. There must have been no voluntary action on the part of the party injured at the 
time of the injury. 


4. Information as to the cause of the injury must be more accessible to the defendant 
than to the plaintiff. See e.g. Truhlicka v. Beech Aircraft Corp., 162 Kan. 535, 178 P. 2d. 
252 (1947); Starkes Food Market, Inc. v. El Dorado Refining Co., 156 Kan. 577, 134 
P. 2d. 1102 (1943); Ratliffe v. Wesley Hospital, 135 Kan. 306, 10 P. 2d. 859 (1932); 
Wigmore, On Evidence 3rd ed., 1940, sec. 2509, p. 498. 


The Kansas Court also requires that two technicalities be observed in pleading and 
proof under the doctrine. First, only general negligence can be plead, and if specific acts 
of negligence are plead, plaintiff must prove them and cannot rely upon Res Ipsa Loqui- 
tur. Clark v. Cardinal Stage Lines, 139 Kan. 280, 31 P. 2d. 1 (1934); Mayes v. Kansas City 
Power and Light Co., 121 Kan. 648, 249 Pac. 599 (1926); but cf., Garvey v. Coleman 
Lamp., 113 Kan. 70, 213 Pac. 823 (1923); Byland v. E. I. DuPont de Nemours Powder 
Co., 93 Kan. 288, 144 Pac. 251 (1914). Second one must show the “thing” or founda- 
tion fact and not merely the fact of the accident since the doctrine rests upon the grounds 
that the “thing” was handled in some negligent manner. Travelers Insurance Co. v. 
Hulme, 168 Kan. 483, 213 P. 2d. 645 (1950); Emigh v. Andrews, 164 Kan. 732, 191 
P. 2d. 902 (1948). 


While Res Ipsa Loquitur was forbidden in an early Kansas case, it would appear that 
if the first requisite is met, blasting cases are perfect examples of a type of case in which 
the doctrine could be used with a fair and logical result. In most cases the evidence 
would be destroyed with the blast. The plainitff would have no way of knowing how 
much dynamite was used or how deep were the holes. Hostile witnesses would be the 
only source of evidence. 


DAN Hopson, JR. 













The JOURNAL 








WASHBURN UNIVERSITY OF TOPEKA 


SCHOOL OF LAW SECTION 














SCHUYLER W. JACKSON, Dean 
STUDENT EDITORIAL BOARD 


PARE Bi, GROG on cc sccccccvccccsscccvsscvscevevevesevossees Editor-in-Chief 
a dciwicanddehetninbneseaeeeeaobeTeEHseeneten Associate Editor 
PE Es Bc sescencccccsvccccscesesscvescvccsccsocesoss Associate Editor 
ROBERT D. CAPLINGER PAUL J. HENRY JOHN QUINLAN 
RICHARD COTTLE RICHARD HILL JACK SHELDON 
SAM CROW RICHARD HOLMES JERRY H. WARD 
FACULTY ADVISORS 
MARVIN E. LARSON CHESTER J. ANTIEAU PHIL Lewis 
MELVIN C. POLAND 
COMMENTS 
MORE TO DO ABOUT "MASTER" BROWN AND 
"MISSIE" GONG 


By SCHUYLER W. JACKSON 


The comments upon the case of Brown v. Topeka Board of Education, 98 F. 
Supp. 797,’ by our colleague, Professor C. J. Antieau, appeared in the Novem- 
ber issue of this Journal. Had we read the final copy of the article before the 
same appeared in print, we should have liked to have submitted a companion 
statement of views at that time. Despite the fact that the Brown case has sow 
been appealed directly to the Supreme Court of the United States under the 
simple procedure of 28 U.S.C. sections 1253, 2101, we desire to say a few 
words in defense of the ruling made by the experienced lawyers who composed 
the three-judge United States District Court which tried the Brown case. 


It would seem that our colleague’s article is volatile, one might say effer- 










1. We are using sparingly that acedemic affectation, the footnote, which is so much in vogue in most of the 
law reviews of the country. Our reasons for not using it, are: We hope that the members of the Bar who happen 
to read this article will let their eyes run over the citations made herein, and that they may do so without putting 
Soe OS eee Se Sp oats using a finger on each hand to trace the citation which goes with a particular 
point. er, we dislike to make the printer unnecessary work in setting up an article thus, perhaps increasing 
printing costs. Lastly, we have a pet aversion to footnotes, especially when they are used, as they often are, to split 
@ Citation in two. It has been painful to note that both the Washburn and Kansas University sections of this 
Journal have, within the last two years, taken up this asinine footnote practice. 
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vescent—a quality quite admirable in champagne. His exuberance often en- 
dears him as a friend, but we fear it has, in this matter, led him to adopt a non- 
judicial attitude and to overlook the specific facts and ratio decidendi of many 
of the cases referred to in the article. 


It should be pointed out that the questions as to whether the practice of hav- 
ing two schools of equal facility for the separation of the races is economically 
sound and expedient, or sociologically desirable or whether it is sound in re- 
ligious theory were not directly before the District Court. Such arguments 
would be most pertinent in the halls of the Kansas legislature or in the meeting 
room of a Kansas board of education. In.this connection, it should be pointed 
out that the writer of this article has not now, or has he ever, espoused the cause 
of racial segregation in any school. He does know, however, that there are many 
people of good intention who would suggest that to forbid all separate schools 
on a racial basis, under conditions as they exist today, would put thousands of 
Negro teachers out of work; deprive Negro children of a better chance to de- 
velop leadership in separate, elementary schools; and expose children of tender 
years to a more nauseating dose of racial prejudice than if they be instructed in 
separate schools in the elementary grades. 

“I must add one general consideration. There is nothing that I more deprecate than 
the use of the Fourteenth Amendment beyond the absolute compulsion of its words 
to prevent the making of social experiments that an important part of the com- 
munity desires, in the insulated chambers afforded by the several states, even though 
the experiments may seem futile or even noxious to me and to those whose judg- 
ment I most respect.” (Holmes, J., dissenting opinion, Truax v. Corrigan, 257 US. 
312, p. 344 42 S. Cr. 124, 66 L. Ed. 254, 27 ALR. 375.) 

The real questions before the court in the Brown case were these: First, is the 
practice of segregation in elementary schools unconstitutional per se as a viola- 
tion of the Fourteenth Amendment? Secondly, if the first question must be 
answered in the negative, then, did the system of separate schools established 
in the City of Topeka grant equal facilities to the race to which plaintiff be- 
longed? The court made elaborate findings of fact, and held against the plain- 
tiff on both propositions, the plaintiff's prayer for an injunction was therefore 
denied. 

As to the first proposition, it really would appear that Professor Antieau is 
accusing the District Court of timidity because it did not either simply overrule 
the decision of the Supreme Court of the United States in the case of Gong 
Lum v. Rice, 275 U.S. 78, 48 S. Ct. 91, 72 L. Ed. 172, or if failing in this, in re- 
fusing to say that the Gong case did not control the Brown case. 


Briefly, the facts of the Gong case were these: The constitution and statutes 
of the state of Mississippi provided for two school systems in each county. One 
system was for “white” children, the other system was for the “colored” chil- 
dren. “Missie” Gong was a little girl of nine years of age. She was a native- 
born citizen although of Chinese extraction. (As to the rights of native-born 
Chinese to citizenship under the common law doctrine of jure soli and the 14th 
Amendment, see Lynch v. Clarke, (N.Y.) 1 Sandf. Ch. 583; United States v. 
Wong Kim Ark, 169 U.S. 649, 18 S. Ct. 456, 42 L. Ed. 890.) “Missie’s” 
parents attempted to send her to the white school of the county in which they 
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lived. She was refused admission by the school authorities. The Supreme Court 
of the United States unanimously affirmed the decision of the Supreme Court 
of Mississippi refusing to grant a writ of mandamus to compel the school au- 
thorities to admit the Chinese-American citizen to the white schools. The opinion 
written by Mr. Chief Justice Taft cited sixteen cases decided by the federal courts 
and state courts of last resort upholding the right of the state to provide for sep- 
arate elementary school systems for the different races. 


The Gong case was decided in 1927. The case is hardly ghostly nor “of an- 
other era.” Missie Gong should be only thirty-four years old today. It is re- 
spectfully submitted that the Brown case differs from the Gong case only in that 
“Master” Brown was a Negro-American and “Missie” Gong was a Chinese- 
American. 


Certainly, it will not be suggested that a Negro citizen has different rights 
than a Mongolian citizen. If such an idea could be advanced by any one, the 
courts should have no more difficulty in disposing of that contention than the 
Supreme Court did of the phase of the Gong case where it seemed to be con- 
tended that a yellow child had different rights than a Negro child. The Court, 
of course, held that the yellow and black children had equal rights with the 
white children but that those rights were not infringed when the state provided 
that the races should be educated in separate schools of equal facility. 


Next, it is contended that the Gong case is not controlling because it is 
claimed the court in that case did not consider the question of due process, but 
only considered the equal protection clause. Can any one suggest a case dealing 
with separation of the races in schools which would deny due process, and still 
be held not to deprive the plaintiff of equal protection of the laws? The three 
cases cited by the Antieau article upon the question of due process did not deal 
with the question of separation of the races in schools or any where else. They 
dealt with the placing of burdens and requirements upon private schools. The 
only thing they show here is that some citizens desire to send their children to 
separate, private schools and may not be hindered or prevented from doing so. 
(See, Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, 268 
U.S. 510, 45 S. Ct. 571, 69 L. Ed. 1070; Meyer v. Nebraska, 262 U.S. 390, 43 
S. Ct. 625, 67 L. Ed. 1042; Bartels v. Iowa, 262 U.S. 404, 43 S. Ct. 628, 67 
L. Ed. 1049.) It is somewhat interesting to note that all of these “due process” 
cases cited by the Antieau article, and just referred to above, were decided prior 
to the Gong case. It would be strange if the Supreme Court wholly overlooked 
an applicable part of the Fourteenth Amendment, and its recent decisions upon 
that clause of the amendment, in deciding the Gong case under the equal pro- 
tection clause of that same amendment. Our research has wholly failed to dis- 
cover a race segregation case on which the question of due process was thought 
to be applicable. This is true of the cases of Sweatt v. Painter, 399 U.S. 629, 70 
S. Ct. 848, 94 L. Ed. 1114; and McLaurin v. Oklahoma State Regents, 339 U.S. 
637, 70 S. Ct. 851, 94 L. Ed. 1149. In both of these recent cases, the Supreme 
Court concerned itself solely with the question of equal protection of law just 
as it did in the Gong case. 

The concept of the particular offices of the due process clause and the equal 
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protection clause as seen through the mind of Mr. Chief Justice Taft, writer of 

the unanimous opinion in the Gong case, is found in the majority opinion in 

Truax v. Corrigan, supra, where the Chief Justice said: 
“This brings us to consider the effect in this case of that provision of the Fourteenth 
Amendment which forbids any state to deny to any person the equal protection of 
the laws. The clause is associated in the amendment with the due process clause 
and it is customary to consider them together. It may be that they overlap, that a 
violation of one may involve at times the violation of the other, but the spheres of 
the protection they offer are not coterminous. . . The due process clause. . . of 
course, tends to secure equality of law in the sense that it makes a required minimum 
of protection for every one’s right of life, liberty, and property, which the Congress 
or the legislature may not withhold. . . But the framers and adopters of this amend- 
ment were not content to depend on a mere minimum secured by the due process 
clause, or upon the spirit of equality which might not be insisted on by local public 
opinion. They therefore embodied that spirit in a specific guaranty. 
. . . The guaranty was intended to secure equality of protection not only for all 
but against all similarly situated. Indeed, protection is not protection unless it does 
so.” (257 US. 312, at 331-332) 

Thus, it appears that the writer of the opinion in the Gong case conceived of 
the equal protection clause as the greater protection when contrasted with the 
due process clause. It would seem, then, to be a mon sequitur to argue that a 
court, conceiving of the two clauses as defined in the above quotation, would 
say that the equal protection clause was not violated and yet find a violation 
of the due process clause. 

Our colleague contends vociferously that the Sweatt and McLaurin cases make 
the Gong case only a ghost, and that the District Court should not continue to 
: follow the rule set out in the Gong case. In the Sweatt case, the court held that 

a Negro prospective law student could not be denied admission to the renowned 

University of Texas Law School—“one of the nation’s ranking law schools” 
(p. 663)—and be compelled to accept instruction in a new school of perhaps 
} questionable worth, inferior as to faculty, plant, and student body. The Mc- 
Laurin case found that a Negro, graduate student who had successfully com- 
pelled his admission to the University of Oklahoma to do work in education was 
still being denied his equal rights when he was segregated inside of the univer- 
sity as to his seat in class, in the library, and dining hall. The District Court, in 
the Brown case, was perfectly forthright in saying that some of the language of 
Mr. Chief Justice Vinson in the Sweatt and McLaurin cases as to the facts in 
; those cases raised doubts as to the constitutionality of the whole practice of race 
Segregation in schools. 

But the learned judges of the federal district court could not blithely ignore, 
as Professor Antieau has done, the actual decisions in the Sweatt and McLaurin 
cases, they could not pass over the statements of the Chief Justice in the unani- 
mous opinions of the Supreme Court in which he said in the Sweatt case: 


“This case and McLaurin v. Oklahoma State Regents. . . Present different as 

of this general question: To what extent does the Equal Protection Clause of the 
Fourteenth Amendment limit the power of a state to distinguish between students 
of different races in professional and graduate education in a state university? 
Broader issues have been urged for our consideration, but we adhere to the prin- 
ciple of deciding constitutional questions only in the context of the particular case 
before the court.” (p. 631) 
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Near the end of the opinion we find: 


“We cannot, therefore, agree with respondents that the doctrine of Plessy v. Fer- 
guson, 1896, 163 U.S. 537, 16 S. Ct. 1138, 41 L. Ed. 256, requires affirmance of the 
judgment below. Nor need we reach the petitioner's contention that Plessy v. Fer- 
guson should be re-examined in the light of contemporary knowledge respecting the 
purposes of the Fourteenth Amendment and the effects of racial segregation. See 
supra pg. 631.” (p. 635-636) 
Again, in the McLaurin case: 

“In this case we are faced with the question whether a state may, after admitting a 
student to graduate instruction in its state university, afford him different treat- 
ment from other students solely because of his race. We decide only this issue; see 
Sweatt v. Painter. . .” (p. 638) The opinion concluded: “We conclude that the con- 
ditions under which this appellant is required to receive his education deprive him 
of his personal and present right to the equal protection of the laws. See Sweatt v. 
Painter. . .” (p. 642) 


The court in the last two mentioned cases specifically refused to consider the 
issue of constitutionality of racial separation in schools of equal facility in view 
of “contemporary knowledge,” and simply held that where the state did not 
furnish equal facilities to one race, a student of that race was being denied equal 
protection of the laws. There is nothing new in that. Thus, it would seem at 
this writing, the Plessy case and Gong case still stand as the rule established by 
the Supreme Court upon the question of race segregation in schools. But Pro- 
fessor Antieau seems to contend that the District Court for the District of Kan- 
sas should take unto itself the power to overrule the last two mentioned opinions 
of the Supreme Court of the United States together with numerous other cases 
in accord therewith. Slight contemplation of the theory advanced can only show 
how startling it is. We have long prided ourselves in the United States on the 
principle that we have a government of laws and not of men. Should each judge 
of a trial court suddenly throw precedent as established by the courts of last 
resort to the winds, certainly we should have a government of men and not of 
laws. Judge Denman answered a similar contention in Penfield Co. of Cal. v. 
Securities & Exch. Com’n, (CCA 9) 143 F. 2d. 746, 154 A.L.R. 1027, as fol- 
lows: 

“We cannot agree that an inferior federal court may make its prognostication of 
the weather in the Supreme Court chambers, however well fortified in judicial rea- 
soning, and forecast that the Supreme Court ‘seems’ about to overrule its prior de- 
cision, and outrun that Court to the overruling goal. It is not a fanciful conjecture 
that, if such guessing contest were permitted, the ingenuity of judges, stirred by 
varied philosophies of governmental and social regulations, would find rational 
arguments for overruling a score of Supreme Court decisions. To the strain on the 
legal profession of many recent overrulings, some enumerated in the last paragraph 
of Smith v. Allwright, 321 U.S. 649, 64 S. Ct. 757, should not be added that of the 
overruling prescience of ten circuit courts of appeals and upwards of ninety district 
courts.” (143 F. 2d. 749) 

Judge Miller in United Banking & Loan Assn. v. Garrett, 64 F. Supp. 460, said: 
“But it is not the right of a trial court to override precedents established by superior 
courts. It can only apply the law as it finds it.” 

In Title Guarantee & Trust Co. v. Edwards, 290 F. 617, Judge Augustus N. 
Hand said: 


“But, whatever be the nature or the incidence of the tax, the Supreme Court in the 
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case of New York Trust Co., et al., as executor, v. Eisner, supra, has expressly passed 
upon the question whether it can be deducted in computing the taxable estate, and 
has held adversely to plaintiff's contention, and I am bound to follow this decision.” 

A few of the plethora of other cases in accord with this basic rule of law are: 
Federal Trade Comm. v. Goodyear Tire & R. Co., 304 U.S. 257, 58 S. Ct. 83, 
82 L. Ed. 1323; Mason City & Ft. D. R. Co. v. Wolf, 148 Fed. 961; Noland Co. 
v. Chelsea Corp., 128 F. 2d. 872; Helvering v. Comar Oil Co., 107 F. 2d. 708; 
United States v. Manton, 107 F. 2d. 834; Seranac Land & Timber Co. v. Comp- 
troller, 177 U.S. 318, 20 S. Ct. 642, 44 L. Ed. 786; U.M.W. v. Jewell Ridge 
Coal Corp., (CCA 4) 145 F. 2d. 10; Brinkley v. Hassig, (CCA 10) 83 F. 2d. 
351; Richie v. Johnson, 158 Kan. 103. 144 P. 2d. 925; Schaefer v. Lowden, 
147 Kan. 520, 78 P. 2d. 48; Railway v. Steenberger, 6 Kan. App. 585, 51 Pac. 
623; Holmes v. Southern Ry. Co., 145 Ga. 172, 88 S.E. 924, Ann. Cas. 1918 
D 1182; Cohoon v. Fisher, (See opinion on rehearing.) 146 Ind. 583, 44 N.E. 
664, 45 N.E. 787, 36 L.R.A. 193; Bourjois Sales Corp. v. Dorfman, 273 N.Y. 
167, 7 N.E. 2d. 30, 110 A.L.R. 1411; Lambert v. Jenkins, 112 Va. 376, 71 
S.E. 718, Ann. Cas. 1913 B. 778; Thomas v. Meyer, (Tex. Civ. App.) 168 S.W. 
2d. 681. 

In trying the Brown case, the Disrtict court made findings of fact (F.R.C.P. 
No. 52). As all counsel well-versed in appellate practice know, findings of the 
trial court are exceedingly important on appeal. “Findings of fact shall not be 
set aside unless clearly erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of witnesses.” (Rule 52, 
supra.) The Antieau article mentions only one finding, No. 8, which is set out 
in the article. The finding in effect was that segregation gave colored children 
a sense of inferiority, affected their motivation to learn, and thus had a detri- 
mental effect upon such children. Obviously, counsel for the plaintiff will not 
complain of this finding. The Antieau article cries that this finding made all 
other decisions concerning segregation irrelevant. We are not disposed to dis- 
count the importance of this finding. But if it was supported by evidence, as we 
assume it was, it is a revolutionary finding, a finding which would be true not 
only in Kansas, but all over the nation. We believe the District Court wisely 
left it to the Supreme Court to decide as to the effect of this finding upon the 
prior decisions of that Court. In view of the fact, that the case is now in the 
breast of the Supreme Court of the United States and has not been ruled upon 
at the time this article is being written, we shall say no more. However, we 
think it fitting to remark that only a missionary-minded zealot would allow the 
enthusiasm for his theories to so blind him that he would intimate that a trial 
court which made such a finding was lacking in courage, and might fear chas- 
tisement by having its judgment reversed. 

Perhaps, some mention should be made of the timorous reference to the 
Charter of the United Nations in our colleague’s article. To the question of 
what additional effect the Charter could have upon the Brown case, when the 
Fourteenth Amendment has long been a part of our own constitution, the an- 
swer seems Clearly to be: None. Attention is directed to the editorial by Judge 
Manley O. Hudson? in 44 Am. J. of Int. Law 543. 


2. FB Former Judge, Permanent Court of International Fostion: Bemis Professor of International Law, Harvard 
Law School; Member, Board of Editors, American Journal of International Law. 
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GRIEVOUS ERROR 


By MELVIN C. POLAND 


In the November 1951 issue of this journal at page 211 appears an article 
entitled “The Ghost of Gong” written by my good friend and colleague, Pro- 
fessor Antieau, in which it is charged that the three-judge United States District 
Court for the District of Kansas committed grievous error in its decision of 
Brown v. Board of Education of Topeka, 98 F. Supp. 78. To support such a 
charge Professor Antieau sets forth nine reasons.’ It is the opinion of the writer 
that such a charge, with its sinister implications, is not warranted nor supported 
by the reasons on which Professor Antieau bases such a charge. 


Examination of the nine reasons given by Professor Antieau shows that the 
court’s decision has been attacked in only three ways: First, an attack upon the 
authorities used by the court in support of its decision (reasons 1, 2 and 3). 
Second, the failure of the court to give full consideration to the sociological con- 
sequences as a factor in the denial of equal protection and due process of law 
reasons 4 and 5). Thérd, the authority, yea the duty of lower federal courts to 
disregard principles of law enounced by the highest court of the land when same 
do not parallel the lower court’s concept of a morally justifiable decision (reasons 
6, 7,8 and 9). 

The third argument, as hereinabove set forth, is quite adequately treated by 
Dean Jackson in an article appearing in this issue of the Journal. With but one 
additional comment I should like to state my concurrence to the views expressed 
therein upon this point. I am aware that moral considerations underlie the vast 
majority of both statutory and case law. I cannot, however, accede to the proposi- 
tion which Professor Antieau’s article suggests, ic. that a lower federal court 
can, in the face of positive pronouncements to the contrary, support an adverse 
position by an individualistic concept of what is morally justifiable. The appli- 
cation of such non-legal theological approach to the determination of legal ques- 
tions, whether they be constitutional questions or other, would open the door for 
decisions based on the moral predelictions of the particular judge, a highly un- 
desirable if not intolerable result. 

There can be little doubt but what sociological factors do influence court de- 
cisions. But at the same time the decisions show that courts have retained pretty 
much of a free hand in determining the weight to be given such factors. The 
United States Supreme Court decisions in the past have done little more than 
indicate a trend in thinking and have not established any recognized principles 
of law in regard thereto. The extent to which the Supreme Court has been in- 
fluenced by these sociological factors within the concept of equality and/or 
due process under the Fourteenth Amendment will be treated in the following 
discussion of the authorities. 

Equally as serious as the suggestion that the lower federal courts disregard 
the enounced principles of law of the highest court and become the “voice cry- 
ing in the wilderness” is the charge that the authorities upon which the district 
court relied are not in point and do not support its decision. This, coupled with 


1. Journal of Bar Association of State of Kansas, Nov. 1951, p. 211. 
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the charge that the court “erred grievously” imputes to the court and more spe- 
cifically to the judges, failure to carefully analyze the authorities or a choice 
by the court of authorities to support a desired result. I am convinced that Pro- 
fessor Antieau did not intend to question, in any way, the integrity of the court 
or the judges and it is unfortunate that his loose choice of words should give rise 
to such a suggestion. 


Since, however, Professor Antieau has seen fit to question the authorities used 
by the court it will be the purpose of this article to show that they are very much 
in point; that they have not been antiquated by passage of time nor eroded 
away by later decisions, and that if grievous error has been committed it was 
committed by the Supreme Court of the United States some decades ago and 
not by the three-judge District Court last August. 


PRINCIPLES ENOUNCED BY THE PLESSY AND GONG LUM CASES 


It is stated that Plessy v. Ferguson, 163 U.S. 537, one of the two cases relied 
upon by the court, has “no precedental value at all in determining when segre- 
gation in schools constitute discrimination and a denial of equal protection of 
the law” because the case “has nothing to do with education.” It is true that 
the question presented in the Plessy case arose out of segregation of white and 
colored races in railroad cars and not segregation in our public school systems. 
There the Louisiana legislature had seen fit to enact a statute which provided in 
effect that railway companies carrying passengers in their coaches in that state 
must provide equal but separate accommodations for white and colored persons. 
Can it be said that such a case had no application in the Brown case? Such a 
question must be answered in the negative for the following two reasons: 


First, the Plessy case recognized the separate but equal doctrine which to this 
date has never been specifically rejected by the Supreme Court of the United 
States. The court pointed out that such a distinction based on the color of the 
two races has no tendency to destroy equality of the two races or re-establish a 
state of involuntary servitude within the meaning of the Thirteenth Amend- 
ment. In respect to such a distinction based on the color of the two races being 
prohibited by the Fourteenth Amendment the court stated: 


“The object of the Amendment was undoubtedly to enforce the absolute equality 
of the two races before the law, but in the nature of things it could not have been 
intended to abolish distinctions based upon color, or to enforce social, as distin- 
guished from political equality, or a commingling of the two races upon terms un- 
satisfactory to either. Laws permitting and even requiring their separation in places 
where they are liable to be brought into contact do not necessarily imply the in- 
feriority of either race to the other, and have been generally, if not universally, rec- 
ognized as within the competency of the state legislatures in the exercise of their 
police power. The most common instance of this is connected with the establish- 
ment of separate schools for white and colored children which has been held to be 
a valid exercise of the legislative power even by courts of States where the political 
rights of the colored race have been longest and most earnestly enforced.” (p. 544) 


Second, the citation of school segregation cases in support of the separate but 
equal doctrine and in upholding the Louisiana statute requiring segregation of 
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the races in railway cars. Directly following that portion of the court’s opinion 
above quoted, the court continued: 

“One of the earliest of these cases is that of Roberts v. Boston, 5 Cush. 198, in 
which the supreme judicial court of Massachusetts held that the general school com- 
mittee of Boston had power to make provision for the instruction of colored chil- 
dren in separate schools established exclusively for them, and to prohibit their at- 
tendance upon the other schools. “The great principle, said Chief Justice Shaw 
p. 206, ‘advanced by the learned and eloquent advocate of the plaintiff, (Mr. 
Charles Summer,) ‘is, that by the Constitution and laws of Massachusetts, all persons 
without distinction of age or sex, birth or color, origin or condition, are equal be- 
fore the law. . . But, when this great principle comes to be applied to the actual 
and various conditions of persons in society, it will not warrant the assertion that 
men and women are legally clothed with the same civil and political powers, and 
that children and adults are legally to have the same functions and be subject to 
the same treatment; but only that the rights of all, as they are settled and regulated 
by law, are equally entitled to the paternal consideration and protection of the law 
for their maintenance and security... .” (p. 544) 

After stating further the powers of the committee under the Massachusetts 
decision the court continued: 

“Similar laws have been enacted by Congress under its general power of legisla- 
tion over the District of Columbia, Rev. Stat. D.C. Sections 281, 282, 283, 310, 319, 
as well as by the legislatures of many states and have been generally, if not uni- 
formly, sustained by the courts. State v. McCann, 21 Ohio St. 198; Lehew v. Brum- 
mell, 15 S.W. Rep. 765; Ward v. Flood, 48 California, 36; Bertonneau v. School Di- 
rectors, 3 Woods, 177; People v. Gallagher, 93 N.Y. 438; Cory v. Carter, 48 Indiana, 
327; Dawson v. Lee, 83 Kentucky, 49. (p. 545) 

I admit that the case of Roberts v. Boston and other cases cited in the above 
quoted portion of the court’s opinion are state court decisions and were decided 
prior to the ratification of the Fourteenth Amendment and therefore the mere 
citation by the Supreme Court in the Plessy case would not be binding on the 
court in any subsequent case. In light of this such citation is nothing more than 
the weakest sort of tacit approval. But it should be pointed out that this tacit 
approval was later given unqualified approval by the Supreme Court in Gong 
Lum v. Rice, 275 U.S. 78 (1927) and Missouri, ex rel Gaines v. Canada, 305 
US. 337 (1938). In both the Gaines case and the Gong Lum case the Supreme 
Court recognized the applicability of the separate but equal doctrine in deter- 
mining the constitutionality of a state statute providing for segregation of races 
in our publicly financed educational institutions. As was stated in the Gaines 
case, “The admissibility of laws separating the races in the enjoyment of priv- 
ileges afforded by the State rests wholly upon the equality of the privileges which 
the laws give to the separated groups within the state. . . .” 


The pertinency of the Gong Lum case has been pointed out by Dean Jackson’s 
article. The contention of Professor Antieau that said case is inapplicable is 
based upon the fact that the Gong Lum case was an equal protection case where- 
as the Brown case was a due process case. If I might paraphrase a statement by 
Professor Antieau—to opine that the Gong Lum case was predicated on the 
Equal Protection clause of the Fourteenth Amendment and the Brown case on 
the Due Process clause of the Fourteenth Amendment and hence the Gong Lum 
case is inapplicable is but to mouth a distinction without a difference. I am un- 





WASHBURN UNIVERSITY SCHOOL OF LAW SECTION 297 


able to conceive of a single instance in which school segregation might result 
in an unconstitutional denial of due process of law and not at the same time 
result in an unconstitutional denial of equal protection of the law or vice versa. 


Certainly the Plessy and Gong Lum cases are in point if the following four 
cases cited by Professor Antieau as authority for a different result are in point: 
Pierce v. Society of Sisters, 268 U.S. 510 (1925 )—an action based on the con- 
stitutionality of the 1922 Oregon Compulsory Education Act which required 
children between the ages of eight and sixteen to attend a public school and in 
effect denying parents the right to send their children to a secular school of their 
own choosing. Meyer v. Nebraska, 262 U.S. 390 (1923)—an action based 
upon the 1919 Nebraska “Act Relating to the Teaching of Foreign Languages 
in the State of Nebraska” which act in effect prohibited the teaching of a foreign 
language to any pupil until that pupil had successfully passed the eighth grade. 
Bartels v. Iowa, 262 U.S. 404 (1923)—an action also based upon a statute 
prohibiting the teaching of foreign languages. Oyama v. California, 332 U.S. 
633, 68 S. Ct. 269 (1948 )—an action based on the alien land law of the state 
of California. At least the Plessy and Gong Lum cases deal with the question of 
the constitutionality of segregation. 


Many states have statutes providing for segregation of white and colored for 
educational purposes. Generally such statutes have been held not to be violative 
of the State or Federal Constitution. The Kansas Court, in the early case of 
Reynolds v. Board of Education, 66 Kan. 672, 72 P. 274 (1903) held that the 
Kansas statutes” providing for segregation in our public school system violated 
neither Section 2 of Article 6 of the Kansas Constitution’? nor the Fourteenth 
Amendment to the Federal Constitution. The court quoted with approval the 
following language from State, ex rel Barnes v. McCann, 21 Ohio St. 198, 210: 

“Conceding that the Fourteenth Amendment not only provides equal securities 
for all but guarantees equality of rights to the citizens of a state as one of the priv- 
ileges of citizens of the United States, it remains to be seen whether this privilege 
has been abridged in the case before us. The law in question surely does not attempt 
to deprive colored persons of any right. On the contrary it recognizes their right 
under the Constitution of the State to equal common school advantages and secures 
to them their equal portion of the school fund. It only regulates the mode and man- 
ner in which this right shall be enjoyed by all classes of persons.” 


EQUALITY UNDER THE SEPARATE BUT EQUAL DOCTRINE 


It is undoubtedly true that the separate but equal doctrine is susceptible of 
much abuse and has, in many instances, resulted in a separate but unequal ruld 
in practice. But, it is the impossibility of equality under such a doctrine and not 
the difficulty of administering the same with equality which would make such 
a doctrine unconstitutional per se. The flagrant violations of equality under 
such a doctrine as shown by the large number of cases which have come before 
the courts, viewed separately or collectively, may warrant a statement that such 
a doctrine is an “unmitigated perversion of the whole philosophy of equal pro- 


2. G.S. 1901, Sections 6290-6296 (new G.S. 1949, Ch. 72, Sec. 1724.) 


3. Kansas Constitution, Section 2, Article 6 Schools. The legislature shall encourage the promotion of in- 
. scientific and agricultural improvement, by establishing a uniform system of common schools, 


went moral 
and schools of a higher grade, embracing normal, preparatory, collegiate and university departments. 
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tection of the laws.” I do not think the cases present a true cross-section of the 
whole picture. It is common knowledge that cases of this nature are carefully 
chosen because of some flagrant violation of equality with the hope and to a 
certain extent the assurance that progress toward the ultimate goal will be made 
by the decision in the particular case. Undoubtedly many instances do exist, 
sociological factors excepted, wherein substantial equality has been reached. 
Any action based upon those conditions would, for the most part, be fruitless 
and consequently remain the unrecorded cases which present the other side of 
the total picture. The reported cases do, however, point out one significant fact, 
ie. that much progress has been made in reaching substantial equality* under 
the ever changing content of equality of privilege which the construction and 
application of such statutes must afford. Time and space do not permit a com- 
plete listing of the cases but the following show certain of the prerequisites 
which have been established for equality. 

There must be substantial equality in plant or physical facilities. Parker v. 
University of Delaware, 75 A. 2nd 225 (Del 1950); Sipuel v. Board of Re- 
gents, 332 U.S. 631 (Okl. 1950); Jones v. Board of Education, 217 P. 400 
(Okl. 1923); Freeman v. County School Board, 82 F. Supp. 167 (E.D. Va. 
1948); Carter v. School Board of Arlington County, 182 F. 2nd 531 (CA 4th 
1950); Pitts v. Board of Trustees 84 F. Supp. 975 (E.D. Ark. 1949); John- 
son v. Board of Trustees, 83 F. Supp. 707 (E.D. Ky. 1949); Wilson v. Board 
of Supervisors, 92 F. Supp. 986 (E.D. La. 1950). 

There must be substantial equality in curricula. Parker v. University of Dela- 
ware, supra; Missouri, ex rel Gaines v. Canada, supra; Jones v. Board of Educa- 
tion, supra; Butler v. Wilson, 86 F. Supp. 397 (N.D. Tex. 1949); State, ex rel 
Brewton v. Board of Education of City of St. Louis, 233 S.W. 2nd 697 (Mo. 
1950); Carter v. School Board of Arlington County, supra; Corbin v. County 
School Board of Pulaski County, 177 F. 2nd 924 (CA 4th 1949); Johnson v. 
Board of Trustees, supra; Graham v. Board of Education of City of Topeka, 153 
Kan. 840, 114 P. 2nd 313, (1941). 

Faculty qualifications and teachers salaries must be substantially equal. Par- 
ker v. University of Delaware, supra; Reynolds v. Board of Public Instruction, 
148 F. 2nd 754 (CA 5th 1945); Alston v. School Board, 112 F. 2nd 992 (CA 
4th 1940); Mills v. Lowndes, 26 F. Supp. 792 (Md. 1929). 

Courts have also found that distance to or location of the school is a factor 
which may be considered in determining whether administration of the law 
furnishes the prerequisite equality of privilege. Corbin v. County School Board 
of Pulaski County, supra; Carter v. School Board of Arlington County, supra; 
Williams v. Borad of Education of City of Parsons, 79 Kan. 202, 99 P. 216 
(1902). 

The equalities set forth above must be afforded within the state. Missouri ex 
rel Gaines v. Canada, supra; Sipuel v. Board of Regents, supra; Pearson v. Mur- 
ray, 182 A. 590 (Md. 1936); State, ex rel Hawkins v. Board of Control, 47 
So. 2nd 608 and companion cases at pages, 617, 618, 619, 620 (Fla. 1950). 

Another factor which has been considered is the distribution of the public 
school fund. Jones v. Board of Education, supra. 
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From this brief review of the cases I think it can be fairly stated that much 
progress has been made toward substantial equality. Further, that courts will 
not tolerate a denial of equal protection or due process of law either by arbi- 
trary discrimination in legislation, or quasi-legislation nor by administration 
“with an evil eye and unequal hand.” 


EFFECT OF THE SWEATT AND McLAURIN CASES 


Up to this point, what has been said in respect to segregation within our 
public school system and the separate but equal doctrine has reference only to 
the law as it existed prior to Sweatt v. Painter, 339 U.S. 629 and McLaurin v. 
Oklahoma, 339 U.S. 637, June 1950. If there has been any change in attitude 
by the United States Supreme Court as to the constitutionality of the separate 
but equal doctrine as it affects segregation in our school systems it must be found 
in these two cases. Though the Supreme Court in the Sweatt case stated that 
Sipuel v. Board of Regents, supra, did not present the issue of whether a state 
might or might not satisfy the equal protection clause of the Fourteenth Amend- 
ment by establishing separate professional or graduate schools, the Sipuel case 
decided in 1948 as well as its companion case, Fisher v. Hurst, 333 U.S. 147, 
certainly give no indication that the Court had changed its views up to this 
point. Thus it becomes a question of first import as to whether there is any 
language in the Sweatt or McLaurin cases which has wiped out the separate but 
equal doctrine as applied to segregation in public schools and more specifically, 
whether the language of those cases is to be applied at every level of education. 


In the McLaurin case, the appellant, a negro citizen, applied for admission 
to the University of Oklahoma in order to pursue studies and courses leading to 
a Doctorate in Education. At that time his application was denied solely because 
of his race, the school authorities being required to exclude him by statute, which 
statute made it a misdemeanor to maintain or operate, teach or attend a school 
at which both whites and negroes were enrolled or tuaght. Appellant filed his 
complaint in the Federal District Court, requesting injunctive relief based upon 
the Supreme Court decisions of Missouri ex rel Gaines v. Canada, supra, and 
Sipuel v. Board of Regents, supra. 

The three-judge court held that the State had constitutional duty to provide 
the petitioner (appellant) with the education he sought as soon as it provided 
that education for applicants of any other group. On the assumption, however, 
that the state would follow the constitutional mandate, the Court refused to 
gtant the injunction, retaining jurisdiction fo the cause with full power to issue 
any necessary and proper orders to secure McLaurin the equa] protection of the 
laws. 87 F. Supp. 526. 

Following this decision, the Oklahoma legislature amended the State Statutes 
SO as to permit the admission of negroes to institutions of higher learning at- 
tended by white students, in cases where such institutions offered courses not 
available in the negro schools. But the amended statutes provided that the 
instruction should be given at such colleges or institutions of higher education 
upon a segregated basis, i.e. that the instruction be given in separate classrooms, 
or at separate times. In compliance with the statute, appellant was admitted 
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but was required to sit apart at a designated desk in an anteroom adjoining the 
classroom; to sit at a designated desk on the mezzanine floor of the library, but 
not to use the desks in the regular reading room; and to sit at a designated table 
and eat at a different time from the other students in the school cafeteria. 


To remove these conditions, appellant filed a motion to modify the order 
and judgment of the District Court. The District Court held that such treat- 
ment did not violate the provisions of the Fourteenth Amendment and denied 
the motion, 87 F. Supp. 528. The Supreme Court granted certiorari. 


In the interval between the District Court’s decision denying the motion and 
the hearing in the Supreme Court, the treatment afforded appellant was altered. 
Appellant was assigned to a seat in the classroom proper in a row specified— 
but in no way marked—for colored students; he was assigned to a table in the 
library on the main floor; and he was permitted to eat in the cafeteria at the 
same time as other students, although here again he was assigned to a special 
table. The argument of the appellee was that the separation imposed by the 
State under such changed conditions was in form merely nominal. 


The Supreme Court held that the appellee, in complying with the State Stat- 
utes and in administering the facilities it afforded for professional and graduate 
study, set McLaurin apart from other students. “The result is that the appellant 
is handicapped in his pursuit of effective graduate instruction. Such restrictions 
impair and inhibit his ability to study, to engage in discussions and exchange 
views with other students, and, in general, to learn his profession.” Continuing 
the Court stated: 

“Our society grows increasingly complex, and our need for trained leaders in- 
creases correspondingly. Appellant's case represents, perhaps, the epitome of that 
need, for he is attempting to obtain an advanced degree in education, to become, by 
definition, a leader and trainer of others. Those who will come under his guidance 
and influence must be directly affected by the education he receives. Their own 
education and development will necessarily suffer to the extent that his training is 
unequal to that of his classmates. State-imposed restrictions which produce such 
inequalities cannot be sustained.” 


“It may be argued that appellant will be in no better position when these restric- 
tions are removed, for he may still be set apart by his fellow students. This we 
think is irrelevant. There is a vast difference—a constitutional difference between 
restrictions imposed by the state which prohibit the intellectual commingling of 
students, and the refusal of individuals to commingle where the state presents no 
such bar. . . Appellant having been admitted to a state-supported graduate school, 
he must recewe the same treatment at the hands of the state as students of other 
races.” (pp. 641, 642) (Emphasis added) 

There is nothing in the opinion which establishes beyond question that op- 
portunities or privileges might not be afforded by separate schools. There is, it 
is true, strong intimation that certain intangible factors may be considered in 
determining whether equality of privilege has been afforded. But it can also 
be said that the italicized portion of the above quotation indicates that equal 
educational opportunities might be afforded in separate schools but “having 
been admitted to a state-supported graduate school” the negro student “must 
receive the same treatment at the hands of the state as students of other races.” 

In Sweatt v. Painter, supra, the petitioner filed an application for admission 
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to the University of Texas Law School for the February, 1946, term. His appli- 
cation was rejected solely because he was a negro. He thereupon brought a 
mandamus action to compel his admittance. At the time of his application for 
admittance there was apparently no other state-supported law school which 
admitted negroes. The state trial court recognized its duty to afford the peti- 
tioner equal educational opportunities under the Fourteenth Amendment. The 
court did not grant the relief requested but continued the case for six months to 
allow the state time to supply substantially equal facilities in a separate school. 
At the end of six months the writ was denied on the showing that the authorized 
university officials had adopted an order calling for the opening of a law school 
for negroes the following February. While appeal to a higher state court was 
pending the school referred to above was made available. It would appear that 
it was not much of a law school at that time as far as faculty or facilities and 
library were concerned. The Texas Court of Civil Appeals remanded the case 
to the court from whence it had been appealed for a hearing on the question of 
the equality of privileges, advantages and opportunities of the new school. The 
lower court on the hearing found the requisite constitutional equality. The 
Court of Civil Appeals affirmed and a writ of error was denied by the Texas 
Supreme Court. The United States Supreme Court granted certiorari. 

In the interval between the first hearing of the case and the hearing in the 
United States Supreme Court, a law school at Texas State University was opened 
for negro students. It was apparently on the road to full accreditation. It had a 
faculty of five full-time professors; a student body of 23; a library of some 
16,500 volumes serviced by a full staff; a practice court and legal aid asso- 
ciation; and one alumnus who had become a member of the Texas Bar. On the 
other side of the picture we find that the University of Texas Law School had a 
student body of 850; a 65,000 volume library; a faculty of 16; a law review; 
moot court facilities; scholarship funds; and an order of the coif affiliation. The 
court also pointed out that the School’s alumni occupied the most distinguished 
positions in the private practice of the law and in the public life of the State. 
In holding that the state had failed to provide substantial equality in the new 
law school, the court said: 

“, . . In terms of numbers of the faculty, variety of courses and opportunity for 
specialization, size of the student body, scope of the library, availability of law re- 
view and similar activities, the University of Texas Law School is superior. What 
is more important, the University of Texas Law School possesses to a far greater 
degree those qualities which are incapable of objective mesaurement but which 
make for greatness in a law school. Such qualities, to name but a few, include repu- 
tation of the faculty, experience of the administration, position and influence of the 
alumni, standing in the community, traditions and prestige. It is difficult to believe 


that one who had a free choice between these law schools would consider the ques- 
tion close.” (p. 633, 634) (Emphasis added) 


The Court continued: 


“, . » The law school to which Texas is willing to admit petitioner excludes from 
its student body members of the racial groups which number 85% of the population 
of the state and include most of the lawyers, witnesses, jurors, judges and other 
officials with whom petitioner will inevitably be dealing when he becomes a mem- 
ber of the Texas Bar. With such a substantial and significant segment of society 
excluded, we cannot conclude that the education offered petitioner is substantially 
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equal to that which he would receive if admitted to the University of Texas Law 
School.” (p. 634) 

I think that it can be stated without equivocation that the Sweatt case gives 
to those intangible factors a much more significant place in the list of factors 
to be considered in determining whether or not “equality of privilege” in a 
constitutional sense has been denied. It is possible that they have acquired a 
status equal to plant facilities, curricula, etc. But, while it may be claimed by 
some that is is a distinction without a difference, it should be pointed out that 
the Supreme Court made it clear it was confining itself to the answering of one 
specific question in both the Sweatt and McLaurin cases by its unequivocal 
statement of the question which it proposed to answer: “To what extent does 
the Equal Protection Clause of the Fourteenth Amendment limit the power of 
a state to distinguish between students of different races im professional and 
graduate education in a state university?” (Emphasis added) Having recognized 
the separate but equal doctrine in the Plessy case and the application of the 
doctrine to segregation in public schools in the Gong Lum case, the Court, by 
its refusal to review the Plessy case in the Sweatt case, would appear to have 
limited the application of the language in both the Sweatt and McLaurin cases 
to graduate and/or professional schools. As is clearly indicated by the finding 
in the Brown case’ the intangible factors which influence the Supreme Court in 
the Sweatt and McLaurin cases exist at lower levels of education and I fully 
agree with Professor Antieau that they may be of even more importance at the 
lower level. Still the Supreme Court has never said that such factors are to be 
considered below the graduate or professional school level and because of its 
specific refusal to review the Plessy case has indicated its desire to answer that 
question for itself at a later date. This opportunity is being presented to the 
Supreme Court in the proper manner by the appeal of the Brown case and 
Briggs v. Elliott, 98 F. Supp. 529, (E.D. S.C. 1951). The most that can be said 
is that the Supreme Court has recognized the intangible factors—sociological 
factors—at least at the higher education level and perhaps the three-judge Dis- 
trict Court would not have been showing too much disrespect for prior Supreme 
Court decisions by pioneering the way in the instant case. But that is a far cry 
from the charge of grievous error. 


COURT DECISIONS SUBSEQUENT TO SWEATT 
AND McLAURIN CASES 


In attempting to reach the correct interpretation of the Sweatt and McLaurin 
cases I think it is proper to look to the interpretation placed upon those cases 
by other jurisdictions. There are only a few cases but they do throw some light 
upon the question. One such case is Parker v. University of Delaware, supra. 
While the court there found sufficient evidence of discrimination between the 
educational opportunities afforded the white students at the University and the 


4. The writer is of the opinion that substantial equality is the most that can ever be attained under the doctrine 
of separate but equal. While absolute equality may be impossible under any doctrine a more nearly perfect 
equality would be pete under the rule of identity of treatment. 

5. Finding of Fact Num : “Segregation of white and colored children in public schools has a detri- 
mental effect upon the colored children. The ~~ is greater when it has the sanction of the law; for the policy 
of separating the races is usually interpreted as denoting the inferiority of the .- oup. A sense of inferiority 
affects the motivation of a child to learn. Segregation with the sanction of law, therefore, has a tendency to retard 
the educational and mental development of negro children and to deprive them of some of the benefits they would 
receive in a racial integrated school system.” 
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colored students at the Colored College on the basis of plant facilities, curricula, 
faculties, library facilities the question of the constitutionality of segregation 
alone was presented to the court. The court answered this question as follows: 
“Under the present state of the decisions of the United States Supreme Court con- 
struing the Equal Protection Clause of the United States Constitution, I do not be- 
lieve I am entitled to conclude that segregation alone violates that clause. I there- 
fore pass over plaintiffs’ first contention that a segregated school cannot be an equal 
school. See Boyer v. Garrett, 4 Cir., 183 F. 2nd 582.” 

The Boyer case relied upon by the Delaware court did not involve the ques- 
tion of segregation in schools. That case involved an appeal from an action in- 
stituted under the Civil Rights Act, 8 U.S.C.A. Sections 43 and 47. Action was 
brought against the Mayor and the City Council of Baltimore and the members 
of the Board of Recreation and Parks of that city to enjoin’the enforcement of a 
rule officially adopted providing for the segregation of races in athletic activi- 
ties in the public parks and playgrounds which were subject to the control of the 
Board and to recover damages alleged to have been sustained because of the en- 
forcement of the rule. The parties entered into a stipulation, that for the pur- 
poses of the case there would be no contention made that the facilities and 
services furnished the different races were not substantially equal. The conten- 
tion of the Plaintiffs’ was that, notwithstanding this equality of treatment, the 
rule providing for segregation was violative of the provisions of the Federal 
Constitution. 

The District Court dismissed the complaint on the authority of Plessy v. Fer- 
guson. The argument on appeal was to the effect that recent decisions of the 
Supreme Court had so weakened the Plessy decision that the same should be 
considered no longer binding. To this the Court replied, “We do not think, 
however, that we are at liberty thus to disregard a decision of the Supreme 
Court which that court has not seen fit to overrule and which it expressly re- 
frained from re-examining, although urged to do so, in the very recent case of 
Sweatt v. Painter, 70 S. Ct. 848. It is for the Supreme Court, not us, to over- 
rule its decisions or to hold them outmoded.” (Emphasis added ) 


In the case of Hawkins v. Board of Control of Florida, 47 So. 2nd 608 and 
the companion cases at pages 617, 618, 619, 620 decided in August 1950 the 
court apparently proceeded upon the theory that equality can be afforded by 
separate schools, stating in effect that equality of treatment under the Fourteenth 
Amendment does not mean identity of treatment with respect to a tax supported 
facility. 

The Federal District Court of Louisiana is apparently of the opinion that 
segregation can still be constitutionally maintained. Wilson v. Board of Super- 
visors, 92 F. Supp. 986 (E.D. La. Oct. 1950). This is likewise the view of the 
Eighth Circuit. Brown v. Ramsey, 185 F. 2nd 225 (Nov. 1950 Ark.) See also 
Blue v. Durham Public School Dist., 95 F. Supp. 441 (M.D. N.C. Jan. 1951.) 


The case of Carr v. Corning, 182 F. 2nd 14 decided in February 1950, some 
three months prior to the decisions in the Sweatt and McLaurin cases is worth 
some thought since it arose in the District of Columbia. The Congress of the 
United States which legislates for the District of Columbia has seen fit to pro- 
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vide for segregation of schools within the District. The history of such legisla- 
tion is to be found on pages 18, 19, 20 and 21 of the opinion. The majority of 
the court held such segregation to be constitutional. The theory of the court is 
summed up in the following language of the court: 

“It is urged that the separation of the races is itself, apart from equality or in- 
equality of treatment, forbidden by the Constitution. The question posed is whether 
the Constitution lifted this problem out of the hands of all legislatures and settled 
it. We do not think it did. Since the beginning of human history, no circumstance 
has given rise to more difficult and delicate problems than the coexistence of dif- 
ferent races in the same area. Centuries of bitter experience in all parts of the world 
have proved that the problem is insoluble by force of any sort. The same history 
shows that it is soluble by the patient processes of community experience. Such 
problems lie naturally in the field of legislation, a method susceptible of experi- 
mentation, of development, of adjustment to the current necessities in a variety of 
community circumstances. We do not believe that the makers of the first ten 
Amendments in 1789 or the Fourteenth Amendment in 1866 meant to foreclose 
legislative treatment of the problem in this country. 


“This is not to decry efforts to reach that state of common existence which is the 
obvious highest good in our concept of civilization. It is merely to say that the social 
and economic interrelationship of the two races living together is a legislative 
problem as yet not solved, and is not a problem solved fully, finally and unequiv- 
ocally by a fiat enacted many years ago. We must remember that on this particular 
point we are interpreting a constitution and not enacting a statute.” 


So far as I have been able to determine no attempt was made to appeal the 
above decision. I should like to call the readers attention to the dissenting 
opinion of Edgerton, Cir. Judge, whose pertinent observations are even more 
potent since the Sweatt and McLaurin decisions. 


I think that it can fairly be stated that all courts which have been faced with 
the question of segregation since the Sweatt and McLaurin cases have not con- 
sidered the separate but equal doctrine as effectively discarded and in its place 
the doctrine of “Identity of treatment substituted therefor.” 


I do not wish to be understood as favoring the separate but equal doctrine 
and least of all its application to segregation within our public school systems. 
I fully agree with Professor Antieau that such a practice is morally evil as well 
as sociologically and economically pernicious to the welfare of this nation. 
We pride ourselves on a democratic form of government which supposedly 
gives to every man, regardless of race, color or creed, an equal opportunity. The 
doctrine of separate but equal can never afford the greatest equality possible. 
Therefor the Supreme Court should give careful consideration the discarding of 
such a doctrine if the same can be done without jeopardizing the progress which 
has been made toward substantial equality. While favoring the rejection of the 
separate but equal doctrine I admit the existence of such a doctrine and there- 
fore must reject Professor Antieau’s conclusion that the Brown decision was 
“legally” wrong. If legal error was committed it was committed by the Su- 
preme Court in the Plessy and Gong Lum cases and to date such error, if it was 
error, has not been rectified. 
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BOOK NOTICE 


PREPARATION FOR TRIAL OF CIVIL ACTIONS, by Eustace Cullinan, 
of the San Francisco Bar, with REINFORCEMENTS FOR PREPARATION, 
by Herbert W. Clark of the San Francisco Bar. Published by the Committee on 
Continuing Legal Education of the American Law Institute, collaborating with 
the American Bar Association. 133 South 36th Street, Philadelphia 4, Pa. $2.50. 
Pages 115. 

This is the first in a new series of handbooks on Preparation and Trial of Civil Actions. 
This volume takes up the often-neglected problems of Preparation for Trial. The others, 
to be published subsequently, will include in ‘order: Preliminary Steps up to Opening 
of Trial (including pleadings, pre-trial, discovery and motions), The Trial, and Appeals. 
The last, being written by Honorable Herbert F. Goodrich, is nearing completion. 


This is another of the concise, practical handbooks for general practitioners, prepared 
and published under the aegis of the Committee on Continuing Legal Education of the 
American Law Institute, collaborating with the American Bar Association. The series 
uses the Federal Rules of Civil Procedure as a base to provide uniformity from state to 
state. This affords an opportunity for comparison with practice in the state courts. 


The authors, distinguished members of the San Francisco Bar, here pass along the 
benefit of their long experience. The result is a meaty, step-by-step guide, from inter- 
viewing witnesses, finding the law, trial briefs, negotiations for settlement, use of private 
detectives, obtaining information about prospective jurors, transfer to federal courts, 
preparation of anti trust actions, and initial pleadings. 


Obviously, such a brief book cannot go into great detail. But perhaps that is a virtue, 
for the authors have, in a conversational style, packed so much into so little space. The 
many practical hints interspersed from page to page make the book a “must” for the 
younger attorney, and at the same time, worthwhile reading for the experienced trial 
lawyer to compare his own methods and tactics with those of others. 


No finer comment about the book could be found than in the principal editorial of the 
November, 1951, edition of the American Bar Association Journal (p. 832) to the 
effect that the authors have “. . . built a cathedral in the field of the ‘how-to-do-it’ of 
the practice of the law.” 
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Bill Reilly died in the Probate Judge's 
office at Leavenworth, Kansas, on January 
30th. Bill had been ailing for five years, 
but managed to hold court with some regu- 
larity. He will be remembered in Kansas 


politics, having been in the house for a 
term or two. 


Malcomb McNaughton and Fred Martin 
from Leavenworth and Parsons, respective- 
ly, both spent a while in St. Luke’s hospital 
at Kansas City. Both are out now and say 
they feel better than ever. 

Lots of changes in location in Wichita. 
Mark Adams’ firm moves over to the 
Wheeler, Kelley Building with McVickers 
Oil Company, for whom they are Attor- 
neys. Martin Shearer, Bill Norton and Joe 
Glass are moving to the space left vacant 
by the Adams firm. The new firm of Mor- 
ris, Laing & Evans, will add the Shearer- 
Norton-Glass space to their present loca- 
tion. 

Dale Bruce of Wichita and Ted Romig 
of Hutchinson have both given up the law 
practice and are working for insurance 
companies, as adjusters. 

Aubrey Bradley was on the Navy plane 
that cracked up in England, January Sth. 
Ten killed and ten badly injured. Some 
not so badly hurt. Brad suffered third de- 
gree burns, to what extent it was not 
learned. From what meager reports Bob 
Coldsnow had Brad did not do too well. 


Malcomb Miller is now with Foulston- 


Seifkin in Wichita. He quit the D.A. of- 
fice in Topeka as of January Ist. 


Gene Davis was a Wichita visitor Jan- 
uary 8th. I saw Gene at the hotel, attend- 
ing a Wichita Bar Luncheon. 


Julian Ralston goes to the hospital with 
the flu, stays too long. While he was away 
Duane Hamilton organizes a new firm 
called Ralston and Hamilton, at the same 
address, Bitting Building. 

Carlisle and Mason is the new firm in 
Topeka—just organized as of January Ist, 
with offices in the National Bank of To- 
peka Building. Carl Mason was for a time 
in Dighton, Kansas—now located perma- 
nently in Topeka. Montie Carlisle has been 
in Topeka for several years. 

Buehler and Buehler is the new firm at 
Atchison. I saw John in Topeka. He said 
they had a new office on ground floor lo- 
cation, one block off the main street, a new 
building just completed. 


The County Attorneys had a good meet- 
ing in Topeka on January 28th. Judge 
Hill, Col. Edwards of the Highway Patrol, 
Lou Richter, Dan Cain and Boardman of 
the F.B.I. all talked. The general, of course, 
wound up the meeting, with a good out- 
line of what the office is doing. The gov- 
ernor and the Supreme Court, in part, were 
introduced. Thank you Dick for the lunch. 

Jack Maxwell will practice with Dick 
Barber of Lawrence—Jack is a native of 
Wichita. 

Charlie Rooney, Ray Briman and Jim 
Quin will move from the sixth floor down 
to the fifth with a newly done front office 
in the New England Building about De- 
cember Ist. 

Poly Tincher died at 73, after a long and 
successful career in the law. Polly knew 
more Kansas people and more people knew 
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Poly. He enjoyed meeting people and 
making friends. Clyde Raleigh and Jerry 
Tincher will, I assume, carry on the firm. 


A good many will remember Harlow 
King of Minneapolis, Kansas. Harlow came 
to Kansas City about five years ago, asso- 
ciated with the Micheals Blackmer firm 
for awhile, then went upstairs, the firm 
now Morelock, Hoskins and King, Com- 
merce Building, Kansas City, Missouri. Tax 
Consultants. Harlow would be happy to 
have any of his Kansas friends drop in on 
him. 

Cy Leland is moving his abstract office 
at Olathe into an upstairs location and in- 
stalling a vault for his records. Cy is doing 
pretty well. 


Ted Varner of the Attorney General's 
Office died on October 29th. Ted had 
quite a war record, under General Douglas 
MacArthur in the Pacific. The funeral was 
held in Chanute, Ted’s old home. 


Clark Owens and Gene Moore of Wich- 
ita have taken on a third member. Now 
Owens, Moore and Beck, with offices in 
the Fourth National Bank Building. 


Washburn Law School has formed an 
Association of the legal Alumnus to help 
better the Law school. Pleator Platt, Presi- 
dent, Carl Buck, Vice President and Mel 
Quinlin, Secretary and Treasurer, working 
with a committee of sixteen. I know the 
group named will take hold and get the 
job done, to the benefit of all. 


Joe Menzie of Manhattan was a Kansas 
City visitor during the Basketball Tourna- 
ment, between Christmas and New Years. 
Joe was looking over the K-State team. 


The meeting at Dodge City was largely 
attended. I think one of the largest crowds 
I have seen at a Southwest meeting. The 
Central Kansas Bar held their meeting the 
same day at McPherson. This I missed and 
to date have had no report on the meeting. 
Next fall don’t let the Southwest and Cen- 
tral conflict on dates. Don’t make any dif- 
ference to anyone, but me. I can’t be both 
places at one time. I like to attend them 
all. Sorry to have missed the Central Bar 
Meeting. 

Auburn Light of Liberal, President of 
the Southwest Bar, was sick and unable to 
attend the meeting. Bad time for a fellow 


to be sick, when his brother lawyers want 
to confer an honor on him. 

Rube Martin writes me that Lyons has 
a new hotel coffee shop and all modern 
hotel conveniences, says he. I must try the 
hotel out next trip through. I will, Rube, 
and gladly. 

Don Hardy goes in as new Deputy 
County Attorney—in Wyandotte. Don is 
the son of the late Judge Russell Hardy. 

Alton Skinner was honored at the An- 
nual Meeting of the “Nimlo” (National 
Institute of Municipal Law Officers) held 
in New York City about December Ist. 
The award was made as a tribute to out- 
standing service to the Institution and Mu- 
nicipal Law Officers throughout the Coun- 
try in general, Skinner being the third 
man to receive such an award. 

R. W. Lovett has opened an office in 
McPherson. George Forbes, who opened 
there a couple of years ago, I understand, 
picked up and went down to Fredonia to 
practice. 

I did a little quail shooting with Frank 
Forbes of Burlington one day in Novem: 
ber. He made no mention of George's 
change at that time. The change must be 
recent. 


Ray Pierson and Payne Ratner were out 
early one morning while I was in Burling- 
ton. Looked as though they, too, were out 
in search of the Wiley Bob White. The 
dog they had in the station wagon, I know 
enjoyed the hunt. 


Eugene Wetzel has moved his office 
from his home to the Lindquist Building. 
This is on the Highway coming in to Mis- 
sion. Associated with him is Tom Alexan- 
der. 


Ernie Rice went in to the D.A. Office 
at Topeka. Nick Lopes has been trans- 
ferred to Washington, D. C. I assume Ernie 
takes Nick’s place on the General Staff of 
Dick Luther. 


Clair Robb of the Sedgwick County Dis- 
trict Court, at the suggestion of Judge 
Hill, sent a letter to all State Judges, in- 
viting them to attend a meeting to be held 
in Wichita in an attempt to work out an 
arrangement, eliminating conflict as to 
cases set in both courts at the same time. 
I haven’t heard whether the meeting has 
been held. Might be a good thing. 
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Marion Beatty talked to the Topeka At- 
torneys on Wage Stabilization early in De- 
cember at the Jayhawk Hotel. I am not 
sure, but I assume this was in connection 
with the Shawnee County Bar Christmas 
Party. 

The Sumner County Bar held their An- 
nual Meeting on December 13th. Elected 
Bill Ferguson, President, C. E. Russell, 
Vice President, and Jim Taggert, Secretary 
and Treasurer. The New Courthouse in 
Wellington should be open in April of ’52. 

Harold Irwin and Warner Moore opened 
an office in partnership in Wichita, Union 
National Bank Building, about December 
1st, another new firm. 


John Davis, General Attorney for the 
Security Benefit, died in Topeka this fall. 
John, I think, was 39 years old, and just 
getting on to the swing of affairs in the 
Association. 

John Shuart, the new Secretary of the 
Bar, gets around. I saw John at Dodge 
City in December and again John came 
down and met with the Wyandotte Bar, 
just prior to Dodge City on the State Meet- 
ing. This year’s State Meet should be a 
“dilly.” Better plan early to attend. 


Anderson and Stice have dissolved. Andy 
went out with Bob NeSmith to an office 
at 3238 East Central and John Stice went 
in to the K-F.H. Building in Wichita. 


Harry Castor had a siege in the hospital, 
beginning on Thanksgiving Day and was 
still there about December 20th, although 
jack said he would be home for Christmas. 
Harry had a light heart attack. I am glad 
to report his recovery. 


A change of an old firm in Wichita to 
a new styling as of January lst. Smith, 
Gilchrist, Warner and Buck in the same 
location. 


Charlie McClintock of Wichita also had 
a hospital siege in December. Must be the 
gang over at Price Stabilization or Wage 
Stablization, whichever it is, that got him 
down. Get your chin up Charlie, Christmas 
time is no time to be sick. 


Glen Tongier has opened an office in 
Coffeyville, after leaving the Western In- 
surance folks at Fort Scott where he had 
been since graduation in °49. 

Clarence Moore of Horton has been re- 
called to the Army. I think he is a Cap- 
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tain in Judge Advocate State Headquarters 
and Headquarters Detachment. I assume 
this is the National Guard of Kansas. 

Charlie W. Brenneisen was sworn in as 
the new City Attorney of Kansas City, 
Kansas, about the middle of November. 
Alton Skinner is of Counsel, or is still the 
City Counsellor, whichever way you like 
it. As I get it Charlie does the work and 
the old war horse Skinner looks on. 

L. T. Cannon of Humboldt was named 
special Commissioner to hear the evidence 
in a pin ball machine case against a Wich- 
ita Distributing Company. 

Henry Torgeson of Council Grove died 
at 83 years of age on November 20, 1951. 
He had been one of the Morris County 
Democratic leaders, and quite active until 
about five years ago. 

Walt Stumbo of Topeka has turned 
“teacher.” He is instructing a class in Wills, 
Trusts and Probate, sponsored by the Shaw- 
nee County Bar with the help of the Uni- 
versity Extension Department. 

Dave Conderman lost a brother in 
World War II. Mrs. Conderman lost a 
brother in Korea. The remains were 
brought back to Iowa for burial. Dave and 
the “Mrs.” were in Iowa for the funeral 
when I went to see him in January. 

John Foust of Iola took himself a wife 
sometime last fall. This may make news 
for the reason Ken, his father, brought 
him up not to do foolish things. 

Dave Enoch is the newest member of 
the Hiebsch-Zacharias Firm in Wichita. 
The firm has more changes than I have 
law books. 

The W.B.A. has another naturalization 
program. This time held at East High 
Auditorium, before 2,000 audiance. This 
must be quite an impressive sight. 

Judge Bert Faulconer and Jerry Driscoll 
both talked at the Central Kansas Bar 
Meeting held at McPherson on Decem- 
ber 15th. 


Jerry Michaud and Ed Miner have joined 
the Ratner firm in Wichita. Gene Pirtle 
left the Ratner office and has opened his 
own office in the Schweiter Building at 
Wichita. 


John Crowther of Salina was elected 
President of the Saline County Bar along 
with Lawrence Bengston and Forest Hor- 
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ton as Vice President and Secretary and 
Treasurer, respectively. 
Another change in Wichita—Ferd Evans 
in as Junior member of the Morris- 
Laing firm. Now Morris, Laing and Evans 
in the same location, with a new and en- 
larged office. This is a firm that continues 
to expand. 

Ed Curry of Topeka will be the new 
Workmen’s Compensation Commissioner, 
taking over March Ist. Ed resigned his 
post as Assistant County Attorney, and in 
that spot goes Maurice Freidburg of To- 
peka. 

The Wichita Bar Association has come 
up with a public program called “Know 
Your Government Better.” This program 
is worked out by the Bar for the benefit of 
high school students and cooperated in by 
the schools. Why doesn’t the State Bar 
come on in? Make it state-wide. The Wich- 
ita newspapers are behind the movement 
100 per cent. 

Judge ‘Buzz’ Hill is going to talk to the 
County Attorneys at Topeka, Monday the 
28th, so says Glee Smith of Larned, Presi- 
dent of the Association. 


I see Dick Fatzer has made an announce- 
ment. He is a candidate to succeed himself 
at Attorney General, all of which proves 
a chicken is not a chicken until it is 
hatched. Couple boys from Hutchinson, 
please take note. 

Russell Strobel heads up the Rotarians 
for the 179th District. This is the South- 
west Kansas. This is a job Bill Vernon held 
for a term back when they went to Hono- 
lulu. 


Dick Carpenter resigned as Assistant 
County Attorney of Crawford County to 
take over another government job. John 
Marshall takes Dick’s place under Karl 
Grothier. 


Judge Willard Benton was taken ill at 
the Courthouse in Wyandotte County just 
before Christmas. Rushed to the hospital, 
but recvoered the next day and went home. 
He and Vice President Barkley evidently 
ate the same thing. 

Justice Harvey still serves on the Jury 
of “Freedom’s Foundation.” The Jury 
picks and awards prizes, both in money 
and recognition, to men and women who 
in the past year have distinguished them- 
selves in the American way of life. 


HASH 
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Judge W. D. Vance of Belleville died 
January Sth. Sandy Visor of Wichita was 
buried on January 4th, and Hank Butler of 
Wichita died the last week in December. 
All victims of heart attacks in one form or 
another. 

Mrs. Kathryn Tarwater of Howard, one 
of the successful Women Attorneys at the 
Kansas Bar, talked to the Business and 
Professional Women’s Club at Chanute 
early in January. 

Art Dillingham and Bob Marietta formed 
a mew partnership at Salina, prior to that 
they had an office arrangement. 

Cassler, Lackie and Johnson is the new 
firm in McPherson. Charlie Johnson is a 
home county boy. If Paul Lackie doesn’t 
stop giving away Jim Cassler’s Law Books 
there ain't goin’ to be any firm. 

Joe Crowther goes into the Crowther and 
Johnson office at Salina. Joe is the third 
son of Willis Crowther to follow along in 
his father’s footsteps. 

Fred Carman gets his picture in the 
Topeka papers along with a very graphic 
sketch of his past, on being appointed by 
Ken Wilkie as Assistant City Attorney. 

Jim Howell of Wyandotte takes over 
as Bar President. Ed Boddington steps 
down after a year's service. Jim will head 
up the local group as your “Hosts” come 
next May. You all better come see him. 

I understand Pat Warnick of Sedgwick 
is planning on introducing legislation at 
the next session to protect the mentally ill. 
I'll come see you some day soon Pat, and 
bring a lot of my friends along with me, 
especially some affected with the same 
disease I have. 

Sam Riggs has gone down to Liberal, in 
the interest of the Panhandle Eastern. Sam 
will like Liberal and the folks as well. 

Charlie Hamm goes into the State Wel- 
fare Legal Department as institution at- 
torney. Paul Wilson goes on over to Dick 
Fatzer's office. Couple of good boys moved 
around some. 

Charlie Lowder, local Bar Convention 
Chairman, says the Golf Tournament will 
be held May 22, 1952, which is the day 
before the Annual Meeting of the State 
Bar Association, in Kansas City. Charlie 
has asked me to remind the members of 
the bar to send in their applications if they 
want to play golf. [Applications should 
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be sent to Hugh Brownfield, Chairman of 
the Golf Committee, 465 New Brother- 
hood Bldg., Kansas City, Kansas—see page 
237 of this Juornal for further details.— 
Editor. } 


Bill Kandt has been again elected Judge 
Pro Tem of the District Court in Sedgwick. 
Judging by the smile he wears in the pic- 
ture, and the play he has received at the 
hands of the “Eagle,” one might think Bill 
had turned “Democratic” in politics. 


Marvin Brummett of Concordia takes 
over as District Judge in 12th Judicial Dis- 
trict. I always knew Marvin had a Judge’s 
temperament, as well as an understanding 
of the laymen’s viewpoint. He should suc- 
ceed in the appointment. 


February sees another 50 candidates take 
the Bar examination at Topeka. I saw 
Dallas Knapp at Coffeyville a day or two 
ago. He said they, “The Board,” were ready 
to receive them. 


Russell, Kansas, has asked the Federal 
Court to sit there at least once a year. The 
Federal Courts are anxious to accommo- 
date the lawyers. I am sure this will re- 
ceive careful consideration. 


I have a dozen clippings before me from 
the press adjacent to Wichita, all proclaim- 
ing a “New Group” so to speak—among 
the lawyers—headed up by Herk Morris 
of Wichita. It is called the “National As- 
sociation of Claimants Counsel.” Sylvan 
Bruner of Pittsburg has been on top of 
that group for 35 years to my knowledge, 
and throughout Southeast Kansas is known 
as Mr. N.A.C.C.A. 


Mrs. Dan McCarthy, nee Katie O’Laugh- 
lin, of Hays, died January 2nd. Mrs. Mc- 
Carthy made an enviable record in Ellis 
County, including terms in the state Legis- 
lature and one term in Congress. She de- 
voted her life to the public cause, also 
local activities. 


Pat Crocker of Kansas City died January 
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21st. He had a long and turbulent career 
in the law. Turbulent because he spent 27 
years as a partner of the late George West, 
who in his own right was a “guy of no 
small mean. George West kept himself, 
Pat Crocker, and the office generally, in a 
state of activity. Both Pat and George had 
a host of friends. 

Judge Franklin Hettinger of Hutchinson 
was appointed by Judge Harvey to the Ju- 
dicial Council, to fill the vacancy caused 
by the death of Judge W. D. Vance. 

Fayette Rowe was elected President of 
the Cherokee County Bar, Jerry Harman, 
Vice President, Bill Meek, Secretary and 
Roland Stauffacher, Treasurer, at the last 
meeting. The bar is attempting to estab- 
lish a County Court. This was the most 
important piece of business before the 
Bar. 

Barnes Griffith of Pittsburg has been 
appointed on the legal staff of the Wage 
Stabilization Board. I understand he will 
maintain his office in Pittsburg and be 
there when and if he finds time. 

Milo Harris has opened an office in Ot- 
tawa—over the State Bank of Ottawa. Ot- 
tawa has had quite a bunch of young law- 
yers open there in the last few years. As 
far as I know, all are doing well. 

Walt McVey, Jr., of Independence, an- 
nounces for Congress from the Third Dis- 
trict. Walt, I think, had one or two terms 
in the state Legislature. 

Cliff Matson of Wichita died January 
20. Cliff had been a lawyer for a long 
while. He was 77 years of age. 


Don Newkirk and Dale Stucky have 
been taken in as partners in the Fleeson, 
Gooing, Coulson, Kitch firm in Wichita. 
The boys are to be congratulated. 

Connie Brown got a great deal of play 
at the County Attorneys Meeting in To- 
peka. Connie is not only the County At- 
torney of Morris County, but part of the 
brass that run the organization. 
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Musings 


Did you ever sit down to write a letter, a pe- 
tition, a brief or what-not, without a single real 
good idea of what you wanted to say. That is 
the way this little chat starts. Have you heard 
it's 1952 and St. Valentine is near? It wasn’t 
long ago our best minds told us that a seventy- 
five billion debt was the limit for us. And later 
someone started a police action in Korea as a 
sort of training school for our boys. Well we 
are now near if not over $300,000,000,000.00 
(billion) in debt. Our boys have suffered over 
105,000 casualties, to say nothing of the hun- 
dreds of thousands of Koreans and other allies. 
We apparently have accomplished nothing ex- 
cept pick up a very hot potato, which we 
would give most anything to let loose of. 


* 
Further Musings 


Kenneth Pringle, Jr., of the Collins, Williams, 
Hughes and Martin firm, was just in with a 
big stack of journal entries and stipulations for 
signature and awondering went the writer. 
What a fine young fellow, starting on a long 
journey, doing the foot work now but ere long 
signing the papers. Wonder if he is making 
the right start in this big city of his pre-law 
days. Wonder if he will continue with a big 
firm or strike out for himself; or will the wars 
take him to other fields? Will he some day 
be president of the local and state bars? Per- 
haps a congressman or a governor. Perhaps even 
leave the law for more remunerative fields. 
These be wondrous times but so uncertain. I 
hope Kenneth will forgive me for using him 
as an example. Our two sons, Kenneth and 
William, both detoured the law and have been 
successful aeronautical engineers for which we 
were never sorry. Each selected his own way 
of life and loves his work. How wonderful to 
be in work you really enjoy! 


xe 


Personal 


Three and one-half years ago sudden catas- 
trophe struck in the home. Ten times since, a 
gtave has been opened for some member of 
the immediate familes. It seemed more than 
one person could take. The home became a 





deadly, daily reminder. After selling it, then a 
major operation which was serious. A struggle 
to continue, with too much memory and intro- 
spection. Does one care? But there remained 
one solace, one power which could lift. But 
how does one cease to avoid friends, to escape 
the daily thoughts of broken plans and hopes? 
Yes there is a way. To a new life. It has been 
difficult and long to find but the corner has 
been turned and the road is now straight ahead 
to new life, new happiness, new hopes, new 
plans, even to that of establishing a new home. 
So the house has been purchased, if the title 
is good; plans for remodeling are under way; 
and it is believed many happy years, useful and 
profitable years. So although it was intended 
not to write any more chats, this is the answer 
to Editor Corrick’s kindly little reminder of due 
day. Copy must be in. 


w 
A New Rule 


In Sedgwick County district courts: “All mo- 
tions and demurrers shall be heard on the 7th 
day following the filing thereof, excluding the 
day of filing, at 9:30 A.M., in the division to 
which the case has been regularly assigned, un- 
less said 7th day falls on a Saturday or a holi- 
day, then said motion or demurrer shall be heard 
on the next court day.” Also “The Court will 
be closed on Saturdays.” Out-of-county attor- 
neys take notice! 

When enforced the motion and demurrer rule 
should do much to speed procedure. 


Working Together 


Judge Delmas C. Hill announced recently that 
he would make every effort to co-operate with 
Wichita courts to avoid confusion and facilitate 
the work of the courts. Would that all federal 
judges might be of like disposition! 

Ww 


Homes 


As told before, in wanderings of the past 
three years, many courts in many states have 
been visited, including juvenile and domestic 
relations. One little incident in a city compar- 
able in size to Topeka but located in the Caro- 
linas is very clearly in mind. The judge was 
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near sixty years wise. Before him a father, per- 
haps 35; a mother and wife, perhaps 30; three 
children from 2 to 7 years. One child was sitting 
on a stool with one hand in the fatherly grasp 
of the judge. The case had been heard. No men- 
toin was made of the evidence or the charges. 
They must have been pretty bitter for the wife 
was in tears and the husband red eyed. Even 
the judge plainly had been moved. He was 
talking to them, not lecturing anyone. This case 
appeared as important to the judge as his whole 
life work. He touched upon the joys of a home, 
of love and respect, the pricelessness of children 
and grand-children; what they meant to each 
other, to their country and to their Maker. How 
soon little troubles could be multiplied into big 
troubles. How everyone had the power to pre- 
vent trouble if they just had the will. No lecture. 
Just a plain talk about life as it affects all of 
us. He did not bring tears to their eyes. He dried 
the tears already there giving vision of how 
bright and sunshiny life could really be. He 
didn’t accuse anybody of anything. Perhaps he 
felt that was not the way to mend a wound, for 
apparently there had been deep wounds. Enough 
has been told except that the result was a healed 
family life, a happy group in which the children 
embraced the judge’s knees, husband and wife 
joined their lives once more and a family was 
re-created. If the judge is that kind of a person, 
a court of domestic relations is a success. Its suc- 
cess depends 90 per cent on the judge. 


we 


Journal Entries 


Today a journal entry, eight lines long, was 
presented to Robert R. Hasty. He took one 
glance and said: “I know it isn’t good. Too 
short.” After reading it two or three times he 
smiled and signed his approval. It was on some 
of Judge George Austin Brown’s rulings in a 
case involving several hundred causes of action. 
Did it ever occur to you how long, intricate and 
involved some journal entries are and how hard 
they make the cause and ruling look. And just 
why do lawyers draw journal entries in average 
cases. The statute G.S. 60-3803 says the clerk of 
district court shall do this, keeping the record 
on his journal. 

One time, years ago, the late John W. Adams, 
after a matter had been presented to Judge 
Richard E. Bird, was directed by the court to 
draw the journal entry. He looked at the Judge 
from one corner of his eyes and said, “Judge I 
refuse to use my time drawing journal entries. 
That’s the business of the clerk.” There was 
intense quiet in the court-room until John 
finally reversed himself and agreed to prepare 
a J. E. We sometimes forget who are the offi- 
cers of a court. Likewise we often become very 
verbose over little matters. 
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About Courts 


All of which is remindful of another day in 
court. Some years ago there was a movement 
here to have formal opening of courts. So the 
presiding judge decided to give a three months 
trial and to begin wtih a little more than needed 
formality. But who should he have present be- 
sides judges, reporters and bailiffs. Who are 
officers of court? Now to district courts with 
one judge that isn’t much of a problem. But in 
a district with four judges, how would all four 
divisions open at one time and have a sheriff 
and clerk present? Well a reporter answers for 
a clerk and a bailiff for a sheriff. But this time 
we had the real sheriff and the real clerk. How- 
ever after three months I abandoned the wohle 
idea as a failure. The ones who wanted formality 
supported it least. 

* 


Bar Meetings 


Attended one last week. We have them reg- 
ularly. Charles E. Jones, the new president, took 
over, his committees had not yet gotten into 
action. No program. We all felt sorry for Charlie 
but he pulled matters right out of the fire and 
got things started. At that meeting we learned 
about one of our fellow lawyers. Pat Sargent 
had helped a lot of young fellows get started, 
including the president. Perhaps this is off the 
subject. What should a bar meeting be for? A 
long prepared speech, poorly read? Hardly. What 
do you think? We all have ideas. I believe it 
should be a place to know each other; to have 
discussions of topics of benefit to the bar; per- 
haps a little entertainment; snappy, short, in- 
teresting, with the best of terminal facilities. 
Wichita has some excellent committees and 
usually puts on that kind of a meeting. Drop 
in at the Lassen on a Tuesday noon. All it costs 
is your lunch and you might find a lawyer who 
would care for that. 


wv 


Income Taxes 


Around here taxes have been the main talk 
due to increases nationally on income and lo- 
cally on property. Perhaps this is one of the 
best things that could happen to us. All must 
begin to take stock of costs of government and 
when we do we will take more interest in gov- 
ernment. What hits the pocketbook registers in 
the brain. More people may vote, take an in- 
terest in officials, in expenditures and waste, 
in chair warmers on government pay. A lot of 
good is bound to come out of all this. If so it’s 
worth the price unless overhead breaks us then 
we will be in the same boat, and anxious to 
get on dry land again. Maybe we'll wake up 
and make government OUR business. Then we'll 
have a better place in which to live. 
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Just set the aLlomatic Clock 


on the Zeu 
GAS RANGE 





l Turns Oven On at Exact Minute Desired. 
7) Skillfully Supervises Cooking and Baking. 
3 Turns Oven Off at Pre-Determined Time. 


Another fine feature. . . all burners light 
automatically. Oven and broiler burners 
light with an electric pilot. 


THE Gas SERVICECO. 


Natural Gar for home and industry 























By Order Of The Court 


With the permission of the Hon. Frank M. Arm- 
strong, Judge of the Buncombe County Superior Court, 
Troy, North Carolina, we quote from his instructions 
to attorneys for the Regular Civil Term, July, 1951: 


“Each attorney for plaintiffs and defendants on 
or before the first Monday of each term of court 
shall prepare and have ready to hand to the court 
the issues involved in the case as he understands 
them, citing the authorities relied upon under 
each issue, and upon whom he contends the burden 
of proof rests. Issues may be called for in advance 
of the pre-trial or trial of the case. 


“Each attorney shall prepare and have ready 
to file with the Court on or before the first Mon- 
day of each term of civil or mixed court, which 
may be called for in advance of the pre-trial or 
trial, a trial brief, containing the law in the case 
as he understands it, together with any special 
instructions that he may probably consider re- 
questing the court to give on the issues filed. No 
special form is required ; however, a careful study 
of the decisions, statutes and general law will be 
expected, together with a notation showing that 
the authorities relied upon have been checked 
and are not affected by subsequent decisions or 
legislative enactment, and their value as author- 
ities assured by running them down to date in 
SHEPARD’S CITATIONS. This to apply to all 
cases and motions on the pre-trial and trial 
calendar.” 


Shepard’s Citations 
Colorado Springs 
Colorado 








Copyright, 1952 by Shepard's Citations, Inc. 
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How to reduce 


Hiours 


Rememser the old A.L.R. Digest and how you 
had to track down cases through five separate 
Digests? 


Now you can forget that time-consuming opera- 
tion. In the new, PERMANENT A.L.R. DIGEST 
all the cases in Volumes 1-175 in A.L.R. are under 
only ONE alphabet . . . to reduce hours of 
search to only a few minutes. 


What’s more, the new A.L.R. DIGEST has many 
other time-saving, trouble-saving features. To 
name a few, references lead you directly to anno- 
tations in A.L.R. . . . the old “short-line” digest 
is supplanted by the more valuable full paragraph 
treatment showing the courts’ holdings ... 
citations guide you to the wealth of information 
in American Jurisprudence . . . cross refer- 
ences reveal collateral topics at once. 


Get the details today about this new PERMA- 
NENT A.L.R. DIGEST. Simply write either 
associated publisher. 


The Lawyers Co-operative Publishing Co. 
Rochester 14, N. Y. 


Bancroft -Whitney Company 
San Francisco 1, Calif. 























